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TOPICAL INDEX £0 SUBJECT MATTER 


ABORTIONS 

The three recent United States Supreme Court opinions 
relied on by defendants simply deal with the right of a 
state to decide whether to fund elective abortions at public 
expense, and in no way disrupt the decisional law on 
which the order requiring these non-sectarian, non-profit 
hospitals to admit elective abortion cases was based. Doe 
v. Bridgeton Hospital Ass’n Inc. Law Div. 232 


ADEA 


Mandatory Retirement. Davis v. Boy Scouts of America. 
U.S.D.C. 248 


ADMINISTRATIVE LAW 
Rulemaking, Licensing, Newspapers, Broadcast Combi- 
nations. F.C.C. v. National Citizens Committee for Broad- 
casting. U.S. Supreme Ct. 56 
Freedom of Information Act. National Labor Relations 
Board v. Robbins Tire & Rubber Co. U.S. Supreme Ct. 58 
Enforcement of the provisions of the Optometry Act is 
vested in the State Board of Optometrists, and plaintiff 
failed to exhaust its administrative remedy before in- 
voking the jurisdiction of the courts. N.J. Optometric 
Ass’n v. Hillman-Kohan Eyeglasses, Inc. App. Div. 235 
The authority of the Commissioner of Insurance does not 
extend to deciding issues of fact or credibility as between 
him and a member of his department, the resolution of 
which necessarily affects appellant’s rights; he is re- 
strained from conducting a hearing on the issue of whether 
the Department approved the rate increase in question 
here, and the record shall be transmitted to a judge 
sitting in Mercer County. In re Allstate Ins. Co. Rates. 
App. Div. 319 
Within the perimeters of the extended proceedings that 
culminated in the adoption by the Commissioner of In- 
surance of the rules concerning service and placement 
fees charged by insurance brokers, there clearly was sub- 
stantial compliance with the procedural requirements of 
the pertinent statutes and Administrative Code provisions, 
and there is no substance in appellants’ suggestion that 
the making of substantive changes in the rules (from 
initial proposal to final readoption) required new notice 
to interested persons affording them a further opportunity 
to be heard on the subject. Ins. Brokers Ass’n of N.J., 
Inc. v. Sheeran. App. Div. 387 
The overall statutory scheme calls for annual review by 
the Commissioner of Education of each district and school, 
and the classification of districts as ‘“‘approved, condition- 
ally approved, and unapproved’”’ is a requirement of the 
State Board’s regulations implementing the statutory 
scheme; excluding the first yearly classification after the 
T and E regulations went into effect must be viewed as 
an amendment to N.J.A.C. 6:8-6.2, for which notice and an 
opportunity to be heard should have been given, but com- 
pliance with the regulation as applied to the 1976-77 school 
year will not be ordered, since more current data should 
now be available to allow accurate classification. Iuppo 
v. Burke. App. Div. 507 


ADOPTION 

This private, unregulated placement of a child by at- 
torneys constituted an illegal act, and is set aside on 
grounds of invalidity; the custody of the child is trans- 
ferred to the Division of Youth and Family Services with 
a view to restoration to the natural parents or placement 


according to law. In re I. T. and K. T. County Ct. 490 
ADVERTISING 

Highlights of State Bar .did-Year Meeting—Lawyer 
Advertising 465 
AERONAUTICS 


The federal aircraft registration statute does not pre- 
empt N.J.S.A. 6:1-65, which is an integral part of the state 
regulatory apparatus relative to the operation of aircraft 
based in New Jersey, and defendant’s argument as to im- 
plied repeal of the state registration statute by modifica- 
tion of the tax laws is completely without merit. N.J. 
Dept. of Transportation v. Greene. App. Div. 14 


ALCOHOLIC BEVERAGE CONTROL 

Applicants tor Division of Alcoholic Beverage licenses 
who have been convicted of crime are entitled to the sub- 
stantive procedural protections of Rehabilitated Convicted 
Offenders Act. In re C. Schmidt & Sons Inc. App. Div. .. 50 


ANTITRUST 
Oil and gas filling stations, Robinson-Patman Act. Exxon 
Corp. v. Governor of Maryland. U.S. Supreme Ct. ..... 54 


Capper-Volstead Act. National Broiler esate Ass’n 
v. United States. U.S. Supreme Ct. 55 


Clayton Act, Statute of Limitations. Greyhound Corp. v. 


Mt. Hood Stages, Inc. U.S. Supreme Ct. 110 
McCarran-Ferguson Act. St. Paul Fire & Marine Insur- 
ance Co. v. Barry. U.S. Supreme Ct. 115 
Sherman Act, Robinson-Patman Act. United States v. 
United States Gypsum Co. U.S. Supreme Ct. 165 
Supermarkets, Exclusivity Clauses, Contracts, Inter- 


state Commerce, Statute of Limitations. Friedman, Inc. v. 
Thorofare Markets, Inc., and Union Real Estate Co. 
Sr Cr. . ; eee er ae ne a ees ees aiaey ees 


APPEALS 

he must be a new trial here; the reversal by the 
Appellate Division was, in effect, that the trial 
judge had erred in failing to deny the sellers’ motion for 
judgment at the conclusion of the purchasers’ case; had 
the trial judge, rather than the Appellate Division, denied 
the motion, the sellers unquestionably could then have 
offered evidence to support their position (R. 4:40-1), and 
they cannot be denied this right simply because the ad- 
verse ruling emanated from an appellate court rather 
than the trial court. Conklin v. Davi. Supreme Ct. 1 

Report On Appellate Division Reforms 41 

In the circumstances, claimant is entitled to be heard 
on the question of whether he was so mentally deranged 
that he was unable to comprehend his right to appeal and 
the time within which his appeal was required to be filed. 


a rul ling 


Dare v. Bd. of Review, Dept. of Labor and Industry. 
App. Div. 263 

Motion For New Trial, Evidence, Use Immunity. United 
States v. La Duca. 3d Cir. 567 


In view of defendant’s desire not to proceed with the 
appeal, this is not a true adversary proceeding, the issues 
are novel and are not of sufficient immediacy to warrant 
disregarding the appeal’s mootness, and what may turn 
out to be a far-reaching decision should not be decided 
under these circumstances; dismissing this appeal as 
moot neither approves nor disapproves the trial court’s 
decision dismissing the suit to remove a police officer after 
he had voluntarily appeared before a grand jury and ad- 
mitted misconduct in office. Shusted v. Traenkner. App. 
MPM Toei e fatty creado ors SIs Neste Sen aeare A aha ees aiore oo eeeala wee OO 


APPRAISALS 

An appraisal based on replacement cost without con- 
sideration of depreciation does not measure ‘“‘actual cash 
value”’ under N.J.S.A. 17:36-5.9, and is therefore improper; 
the proper standard for evaluating ‘‘actual cash value”’ 
under the New Jersey Standard Form Policy is the broad- 
evidence rule. Elberon Bathing v. Ambassador Ins. Co. 
Supreme Ct. 17 


ARBITRATION 
When an arbitrator’s 
tended purpose, 


result is inconsistent with his in- 
as here, a reviewing court may vacate 


the award on the ground of ‘‘failure of intent’’ resulting 
from a mistake of fact. Kearny PBA Local 21 v. Town of 
Kearny. App. Div. 206 


The arbitrator’s determination that plaintiff had been 
discharged as a truck driver for just cause, because of 
reckless operation of his vehicle resulting in a serious acci- 
dent, cannot be set aside some five years later by a court 
merely because the employer took a different position in a 
suit against it for damages arising out of that accident. 


Brown v. Matlack, Inc. App. Div. 215 
Resolving Disputes in Health-Care Field, by Richard E. 
Lerner 246 
New Fringe Benefit: Voluntary Arbitration of Job-Rights 
Claims, by Robert Coulson 262 
Where, as here, the lack of arbitrability is clear on the 


face of the contract, proof of waiver must be so clear 
and unequivocal that it can be said that the defendant in 
arbitration has expressly or impliedly agreed that the 
additional issue be considered and decided by the arbi- 
trator; the record here does not support such a capitula- 
tion by the carrier in any actions or position taken during 
the arbitration. N.J. Manufacturers Ins. Co. v. Franklin. 
App. Div. 287 

Pension, Welfare Disputes, by Michael F. Hoellering 287 

The line between the acceptable general predisposition 
of attitude permitted in the case of a party-designated 
arbitrator and impermissible bias or partisanship (or the 
appearance thereof) is crossed when the arbitrator is in- 
volved in active and significant business dealings with a 
party during the pendency of the arbitration proceedings; 
there was “evident partiality’ of an arbitrator in this case 
within the meaning of N.J.S.A. 2A:248b, and the award 
will be vacated. Barcon Assoc., Inc. v. Tri-County Asphalt 


Corp. Law Div. 338 
Confirmation of Out-of-State Awards, by Rosemary S. 
Page 415 


The municipality’s contractually reserved right to dis- 
cipline police officers cannot realistically exist with the 
agreement to submit determinations of when and how 
that right can be exercised to binding arbitration, and 
the dispute concerning respondent’s discharge is not ar- 
bitrable; this interpretation of the collective agreement is 
entirely consistent with a municipality’s manifest responsi- 
biliies regarding the integrity and effectiveness of its local 
police force. Borough of Stone Harbor v. Wildwood Local 
59, PBA. App. Div. 476 


ASSAULT 

The jury properly concluded here that the starter’s pistol 
defendant at the complaining witness was an 
offensive weapon with the appearance of the capacity to 


pointed by 


fire a bullet, although without that capacity in fact, and 
the verdict of guilty of assault with an offensive weapon 
was consistent with the carefully drawn jury charge; it is 
irrelevant that a starter’s pistol is not a weapon proscribed 
by N.J.S.A. 2A:151-51 for which a permit to carry is re- 
quired. State v. Jones. App. Div. 260 


ATTORNEY GENFRAL 





In the circumstances of 
the State Health Planni 
the hospital whose apy 


the community of interest of 
and Coordinating Council and 
‘ation it had recommended, there 
is no duty to appoint an attorney or special attorney to 
represent the Council at the fair hearing granted the 
hospital to protest the Commissioner of Health’s decision 
to grant the certificate of need to another hospital, and the 
Attorney General’s refusal to appoint one was not arbi- 
trary, capricious, or unreasonable. State Health Planning 
and Coordinating Council v. Hyland. App. Div. 387 











ATTORNEY GENERAL’S FORMAL OPINIONS 
No. 9 - 1978 - Gambling, Bingo, Cable Television 74 
No. 10 - 1978 - Alcoholic Beverages, Beverage Distribu- 


tor Licensees 154 
No. 11 - 1978 - Municipal Policemen, Off Duty Police 
Related Activities, Private Detective Act 402 


No. 12 - 1978 - Bulk Commodities Transportation, Cer- 
tificate of Public Conveyance, Grandfather Status. . 523 


ATTORNEY GENERAL’S INFORMAL OPINION 

Taxation of Certain Activities of Foreign Banks Under 
the Corporation Business Tax Act, the Corporation Income 
Tax Act and the Savings Institution Tax Act. 378 


ATTORNEYS 
Ethics Opinion No. 290, Unconstitutional. The Prince- 
ton Community Phone Book, Inc. v. Bate. 3d Cir. 75 
Ethics, Conflicts of Interest. IBM v. Levin. 3d Cir. 94 
An attorney may be held in contempt for asking a ques- 
tion when ordered not to do so, or when the question is 
designed to mislead the jury and to unfairly prejudice an 
adverse party, and it is improper and unprofessional for 
an attorney to allude to prejudicial irrelevancies and mat- 
ters he has no reason to believe will be supported by ad- 
missible evidence; however, on the facts of this case, 
where the attorney asked the question in good faith, there 
is no basis for holding him in contempt. In re Ungat. 
App. Div. 273 
There is no case for equitable estoppel against the in- 
surer here, where plaintiff—an attorney who apparently did 
not examine his powers as trustee at the time of pur- 
chase—should not have read an ambiguous telephone mes- 
sage from the title company to clearly state that he had 
the necessary authority to purchase real estate under the 
will. Keown v. West Jersey Title and Guaranty Co. App. 
Div. 289 
Ethics, Conflicts of Interest. Barco Urban Renewal Corp. 
v. Housing Authority of Atlantic City; Bond & Mortgage 
Company of N.J. v. Aetna Casualty & Surety Company. 


U.S.D.C. 330 
N.Y. Allows Dual Practice of Law and Brokerage Busi- 
ness; and Dual Letterheads 405 
Explanation Of Martindale e-Hubbell Rating System .. 467 


The offense of which respondent has been convicted— 
false swearing—is most serious, going to the very heart of 
every attorney’s obligation to uphold and honor the law; 
while in some other situation this kind of conduct might 
be viewed with less indulgence, certain circumstances 
(such as respondent’s age and previous good record) 
temper the disposition of this matter, and the recommen- 
dation of the Disciplinary Review Board of one year’s 
suspension and reimbursement of costs is accepted. In re 
Irving G. Schleimer. Supreme Ct. 475 

Respondent’s inordinate delays in handling the estate 
exceed simple negligence or mere inadvertence—his fail- 
ings constitute gross and egregious misconduct which re- 
flects adversely on the public image of the bar; noting 
mitigating circumstances, he is hereby reprimanded. In re 
Horan. Supreme Ct. 478 

Although the furnished by plaintiffs contained no 
opinion, and the trial judge acted well within the proper 
scope of his discretion when he limited the expert’s testi- 
mony to the material disclosed therein, there is reluctance 
here to visit the consequences of an attorney’s dereliction 
on his clients: a new trial is ordered on the condition that 
defendants be reimbursed, if they wish, for the costs, ex- 
penses and counsel fees attendant on the prior trial itself, 
as distinguished from what went before, and on this ap- 
peal. The costs of reimbursement shall be borne by 
plaintiffs’ counsel and shall not be passed on to the plain- 
tiffs themselves. Maurio v. Mereck Construction Co. App. 
Div. 478 

Respondent, who misappropriated substantial amounts 
of trust funds, is undoubtedly guilty of serious ethical 
violations, and his unavailability to clients and failure 
to attend to their needs are additional aggravations; in 
light of the mitigating circumstances (including repay- 
ment) however, the ultimate sanction of disbarment is 
withheld, and he is suspended for three years. In re Roy 
E. Mahoney, Supreme Ct. 486 
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ATTORNEYS, Cont'd 
Tempest Over the Competence of Lawyers, by Israel 


July to Dec. 1978 Index 


aon, eae Se a a eer 505 

Plaintiffs’ attorney, while previously employed in the 
defense of defendant’s cases as an associate of the law 
firm that is representing defendant in this case, had mean- 
ingful involvement in matters substantially related to this 
case; if this exposure did not exist in fact, its existence 
is so probable as to require that he be treated as though 
he had been so exposed, and he and his firm are dis- 
qualified from representing plaintiffs in this case; none 
of his work product is to be available for use against 
defendant. Reardon v. Marlayne, Inc. Law Div. ...... 545 


ATTORNEYS’ FEES 


The computation of the employer’s pro rata share of 
the attorney’s fee in the third-party recovery is based on 
the potential compensation liability from which it has 
been released, and does not depend on the happenstance 
of whether such liability were to terminate prematurely; 
the employer’s obligation to pay its pro rata share should 
be fulfilled immediately. Owens v. C & R Waste Material. 
Supreme Ct. .. 2 

A denial of counsel fees in this case would thwart the 
underlying public policy that insurers not raise ground- 
less disclaimers, abandon their insured, and induce costly 
and protracted litigation; under the particular circum- 
stances here, plaintiff, as a.party to a settlement, is a 
“successful claimant” as provided by R. 4:42-9(a)(6). Van 
Houten v. N.J. Manufacturers Ins. Co. County District 
Court 86 

The police officer is entitled to reinstatement and re- 
covery of his back pay salary, subject to appropriate 
mitigation; however, N.J.S.A. 40A:14-155 does not allow 
counsel fees or expenses under the circumstances of this 
case (which involves his physical ability to perform his 
job) although the litigation expenses may be allowed as a 
credit against amounts deducted by way of mitigation. 
City of Newark v. Bellezza. App. Div. 105 

Although counsel fees may be allowed in a matrimonial 
action under R. 4:42-9(a)(1), defendant’s motion was not 
made pursuant to that rule; instead, it was specifically 
made pursuant to R. 4:37-4, under which the trial court 
might have allowed costs of the earlier action, but not 
counsel fees. Sassano v. Sassano. App. Div. 105 

Although there is no quarrel here with the police officer’s 
prudence in retaining counsel to represent him during 
the grand jury investigation, such services were rendered 
in order to avoid charges, and hence were services for 
which he alone is liable; since he was never a defendant 
in any legal proceeding, he was not entitled to have the 
“necessary means for his defense” provided by the city. 
Van Horn v. City of Trenton. App. Div. 119 

Clayton Act. Baughman v. Wilson Freight Forwarding 
Company. 3d Cir. 202 

Title VII Class Action Settlement. Prandini v. National 
Tea Company. 3d Cir. 223 

Only a successful plaintiff is entitled to fees under the 
Franchise Practices Act, and the statement in the earlier 
opinion that plaintiffs were entitled to counsel fees for the 
entire suit must be somewhat qualified: plaintiffs should 
be reimbursed for their counsel fees in obtaining injunc- 
tive relief, but counsel fees for litigating the unsuccessful 
damage issue are not recoverable. Westfield Centre Serv- 
ice, Inc. v. Cities Service Oil Co. Chan. Div. 414 


AVIATION 


While municipalities may pass ordinances fixing par- 
ticular land areas for airports or heliports, or even ban 
them altogether, they must not exercise their zoning au- 
thority so as to collide with the expressed policy goals of 
the Aviation Act or the final decision of the Commander 
of Transportation. Garden State Farms, Inc. v. Bay. Su- 
preme Ct. 279 


BAIL 


In the routine administration of the 10% cash bail pro- 
gram, no sureties are required, and R. 3:26-5 does not 
come into play with respect to that program unless, and 
until, the bail judge specifically requires the posting of 
surety upon setting bail; under wt pecial circumstances 
a surety may be required in ac on to or in lieu of the 
10% cash is left to the sound discretion of the assignment 
judges. State v. Moncrieffe. App. Div 87 

In some counties, where a person other than defendant 
posts the 10% cash, that person is required to sign the 
recognizance as a surety; this practice should be discon- 
inued—compliance with R. 3:26-4(f) is all that is neces- 
sary. State v. Moncrieffe. App. Div. 87 

The 10% cash bail program does not deprive the judge 
of an ultimate exercise of his sound discretion when war- 
ranted by circumstances establishing that a defendant 
is unlikely to return for trial only forfeiture would 
be the cash posted; the burden of proving grounds for ex- 
clusion from the program by a preponderance of the evi- 
dence rests with the State, and an application may be 
disallowed only for sound reasons bottomed on sufficient, 
articulated findings. State v. Casavina. App. Div. 480 










BANKRUPTCY 


Since the sellers’ predecessor in title acquired title to 
the subject property after her petition for bankruptcy was 
filed, her title was unencumbered by her bankruptcy pro- 
ceedings, and those proceedings created ro reasonable or 
substantial basis for questioning the title conveyed by her 
to the sellers. Thomas v. Sun Realty, Inc. App. Div. ... 6 

Collateral Estoppel. In the Matter of McMillan. 3d Cir. 94 

None of the payments made to members of the family 
while the corporation, in the business of being a reinsur- 
ance broker, was insolvent could qualify as a lawful dis- 
tribution of any kind, and they are all fraudulent con- 


veyances; plaintiffs (who as trustees in bankruptcy stand 
in the shoes of the creditors) are entitled to money judg- 
ments against the recipients in the amount of the pay- 
ments. Francis v. United Jersey Bank. Law Div. ...... 505 

Jurisdiction, Accountant, Subpoena Duces Tecum, Hoff- 
man Hearing. In the Matter of W. F. Breuss, Inc., bank- 


ye et aa ee 509 
Reinsurance Industry, Constructive Trusts. Berry and 
PRINS: MORG BING os sons cose a piess case amass sce esieaee 509 


Landlord-Tenant, Summary Dispossess. In the Matter of 
Wane Te WIRING. TSAI. ocicccicaccscsswcvscvceses 512 


BANKS 

Beyond the duty relating to return of the instruments, 
the drawee bank here had no duty arising out of a rela- 
tionship to the holder of the checks that could ripen into 
tort liability; the bank cannot be held liable to plaintiff 
under any legal theory, regardless of the patently un- 
business-like deviations from good banking practices in 
the handling of the account. Pennsylvania Nat’l Turf Club, 
Inc. v. Bank of West New Jersey. App. Div. iy: 6 

Although state banks generally do not have the power 
to guarantee the obligations of others, the prohibition is 
not absolute; generally, a bank’s agreement to honor 
written demands for payment at the request of another 
upon compliance with specified conditions constitutes a 
letter of credit, and the issuance of a standby letter of 
credit is a legitimate use by a bank of its credit, and 
not an unauthorized excursion by banks into the business 
of suretyship. N.J. Bank v. Palladino. Supreme Ct. 97 

The Consumer Cooperative Bank Act, by Harriet L. 
Goldberg 254 

N.J.S.A. 17:9A-104 caused an immediate, temporary dis- 
qualification of defendant, which was cured by repayment 
of his overdrafts and re-election to the board of directors 
after full disclosure to the shareholders and members of 
the board. Naame v. Bradway. Chan. Div. 392 

The proposed relocation of the savings and loan asso- 
ciation in Fort Lee from one situs to another constitutes 
a change of location of such small magnitude as to refute 
any construction of the statute that would preclude ap- 
proval thereof merely because the change in location 
originally granted upon full investigation had not been 
consummated to the extent of opening the office for busi- 
ness. In re Morsemere Savings and Loan Ass’n. App. 


Div. 413 
BAR EXAMINATIONS 
July Bar Examination 153 


BASTARDY PROCEEDINGS 

A bastardy proceeding cannot be designated as civil or 
criminal, tortious or contractual, and New Jersey does 
not have a limitations statute specifically dealing with 
this subject; the obligation of a parent for the support 
of his child, legitimate or illegitimate, is a continuing 
one that does not terminate until the child becomes of 
age, and this proceeding, brought 12 years after the 
child’s birth, is not barred. Eisler v. Toms. Juv. and Dom. 
Rel. Ct. 271 


BEACHES 

An early season or pre-season discount available, as 
here, to all persons applying in person or by mail and 
advertised in the newspaper chosen by the municipality 
for the publication of all official notices is not an invalid 
exercise of a beach-front municipality’s power to charge 
reasonable beach fees. Hyland v. Long Beach Twp. App. 
Div. 257 

Where municipal toilet facilities exist adjacent to a 
public beach area, it would be an abuse of municipal 
power and authority to bar the users of the public beach 
from access to this basic accommodation. Hyland v. 
Borough of Allenhurst. Supreme Ct. 425 

The ruling in Avon, which is fully applicable to this 
appeal, was not limited to the beach area between low 
and high water (the wet beach area); a proper applica- 
tion of the public trust doctrine requires that municipally 
owned, upland sand area adjacent to tidal waters must 
be open to all on equal terms and without preference. 
Van Ness v. Borough of Deal. Supreme Ct. 425 


BIDDING 
When the circumstances here—the Attorney General’s 
verified complaint against appellant alleging participation 
in a fraudulent billing scheme with respect to a public 
contract, and the subpoena of all of the authority’s rec- 
ords pertaining to appellant’s bid for the contract at 
issue by the federal grand jury—are coupled with a 
wilful refusal to come forward and explain them away, 
fairminded and reasonable people may conclude that 
appellant does not meet the standard of moral respons- 
ibility required for bid qualification. Consolidated Enter- 
prises, Inc. v. Newark Housing Authority. App. Div. .. 81 
The specifications here were not drafted in a manner 
to encourage free, open, and competitive bidding, as re- 
quired by N.J.S.A. 40A:11-13; they dealt essentially with 
the furnishing of bus service and not, as did the contract, 
with the operation of the park-and-ride facility itself, and 
the award must be set aside. Kotter v. Twp. of East 
Brunswick. App. Div. ‘ 289 
The submission of a properly filed stockholder’s dis- 
closure statement is an essential and material part of 
the contract as a matter of law, and such omission could 
not be waived or cured; the bid for this public contract 
was invalid when received. George Harms Construction 
Co., Inc. v. Borough of Lincoln Park. Law Div. . 368 
The trial judge correctly concluded that the offense of 
conspiring to pervert the bidding requirements in public 
contracts by a public official involved moral turpitude; 
where, as here, the conviction of a crime of moral turpi- 
tude is clearly present, defendant cannot go behind the 
“conviction” mentioned in N.J.S.A. 2A:135-9 to circum- 
vent the statutory mandate of forfeiture of his office. 
O’Halloran v. DeCarlo. App. Div. shina a scltice SeeOe 








The requirement that the surety be licensed to do busi- 
ness in New Jersey was a material condition of the in- 
structions to bidders and not a mere technicality; the 
trial court correctly held that it could not be waived. 
George Harms Construction Co. v. Ocean County Sewer- 
age Auth. App. Div. ef 

The reference in the Lands Law to the ‘opening of the 
bids” evidences a legislative intention that sealed bids, 
as described in the Contracts Law, must be used in con- 
nection with the leasing of land by the township for a 
landfill operation. Disposmatic Corp. v. Town of Kearny. 
Chan. Div. 498 


BLACK LUNG REFORM ACT 
Retroactivity. Yakim v. Califano, Jr. 3d Cir. ........ 523 


BLIGHT 

N.J.S.A. 55:16-18 requires a municipality to undertake 
a comprehensive investigation, which includes public 
hearings, before it may legally declare a condition of 
blight, or grant tax-exempt status to a private corpora- 
tion. Weehauken Environment Comm., Inc. v. Twp. of 
Weehawken. Law Div. 391 


BOARDS OF EDUCATION 
A board of education may resolve not to renew a non- 
tenured teacher’s contract in a private conference session, 
without subsequent ratification at a public meeting. Welch 
v. Long Branch Bd. of Education. App. Div. 61 
The rule and action of the Commissioner of Education 
complained of here are merely suitable steps designed to 
avoid racial imbalance in the local public school system, 
and in no way conflict with the Fourteenth Amendment; 
the local board should comply with his directive, and sub- 
mit the required statement of policy, desegregation plan 
and program. Piscataway Twp. Bd. of Ed. v. Burke. 
App. Div. : 63 
Religious groups that fully reimburse school boards for 
related out-of-pocket expenses may use school facilities 
on a temporary basis for religious services as well as 
educational classes. Resnick v. E. Brunswick Twp. Bd. of 
Education. Supreme Ct. : eee 
N.J.S.A. 18A:37-3 deprives a parent of due process by 
imposing on him unlimited liability, regardless of fault, 
for the wrong (injury to school property) committed by 
his child solely on the basis of the parent-child relation- 
ship; it is unconstitutional and, therefore, void. Piscataway 
Bd. of Education v. Caffiero. Law Div. 191 
Although the circumstances here do not bring into play 
a federal constitutional issue, if the disciplinary proceed- 
ings against plaintiff-teacher based on his arrest for drug 
possession were permitted to continue, there is a sufficient 
showing of inequity and unfairness—because of the poten- 
tial prejudice to him from the dilemma of foregoing his 
defense therein or risking self-incrimination—to warrant 
the equitable relief of enjoining the board of education 
from certifying the charges to the Commissioner until 
the criminal charge is disposed of; plaintiff's application 
for this restraint for his own purposes and protection 
bars him from entitlement to the continued receipt of his 
salary during the period of suspension. Ott v. Hamilton 
Twp. Bd. of Ed. App. Div. 295 
Teacher evaluation is a management prerogative, and 
negotiation of evaluative criteria is against public policy. 
In re Teaneck Bd. of Education. App. Div. . 319 
The Legislature obviously intended to give the Teachers’ 
Pension Law paramount continuing effect, and it has not 
vested in local boards of education the power to establish 
supplemental retirement-benefit plans for its teachers. 
Fair Lawn Ed. Ass’n v. Fair Lawn Bd. of Ed. App. 
Div. 344 
The adjacent athletic facilities are an integral part of 
the school building under the meaning of N.J.S.A. 18A:18A- 
49, which does not require that a municipal building per- 
mit be issued for the grandstand constructed by the board 
of education. Carine v. Cliffside Park Bd. of Ed. Law 
Div. . 368 


BRIBERY 

The sale by a New Jersey police officer of a list of names 
of persons about to be arrested by the New York State 
Police was clearly a breach of his duty; one who seeks 
to purchase such information is offering money to pro- 
cure some service or other thing connected with or 
appertaining to a position of police officer. State v. Car- 
minati. Law Div. 410 


BURDENS 

Once the complainant established his prima facie case 
of unlawful discrimination on the basis of physical handi- 
cap, the burden of proof shifted to the employer to prove 
its defense that the nature and extent of the handicap 
precluded the performance of his duties, or that the 
employer acted in accord with an opinion reasonably 
arrived at that such was the case. Panettieri v. C. V. Hill 
Refrigeration. App. Div. ee 

The role that defendant’s amnesia evidence played in 
his trial for perjury and misconduct in office was im- 
properly analogized by the trial judge to the role played 
by evidence offered in support of an affirmative defense 
of insanity, which must be proven by a preponderance of 
the evidence; defendant is not burdened with proving the 
nonexistence of the essential element of the State’s case 
that he intentionally testified to something he knew to be 
false, and his amnesia proofs must be regarded as an 
attempt to create reasonable doubt—not to do more than 
that by proving lack of intent by a preponderance of the 
evidence. State v. Molnar. App. Div. 341 


CABLE TELEVISION 
Where the municipality refuses even to file the applica- 
tion, or to act on it in any respect, the resulting refusal 
to issue municipal consent cannot be considered anything 
other than arbitrary under the plain language of the Cable 
Television Act. Clear Television Cable Corp. v. PUC. ADD 
Div. ip Sota 








CAP LAW 


The exceptions in the cap statute as to items subse- 
quently mandated by “law” are not restricted to statutes 
but include final judgments and determinations of sub- 
stantive law of the courts, which broaden the statutory 
safety valves for county budgetary limitations. Clark v. 
WS AARS STUY MEDIU ED co sick ne teste aie seeker oad ols lois aieos 571 

Even assuming that the state-mandated expenses fall 
within the categories not excepted from the statute’s 
limitations, the cap statute does not, at least up to its 
percentage limitation, preclude state officers acting under 
law from requiring counties to include in their appropri- 
ations amounts for items such as welfare programs. Clark 
v. Degnan. Law Div. 571 


CHARITABLE ORGANIZATIONS 


A local unit of a larger state or national charitable or- 
ganization under which it is formed, and to which it owes 
its existence, may not secede and take organizational 
property with it; plaintiff is entitled to a declaration of 
constructive trust. New Jersey Ass’n for Children with 
Learning Disabilities v. Burlington County Ass’n for 
Children with Learning Difficulties. Chan. Div. ........ 532 


CHINA 
Justice In The People’s Republic, Where Have All The 


Lawyers Gone?! by Albert G. Besser 334 
CHURCHES 
Kelly v. McIntire is still good law, and provides a con- 


stitutionally permissible mode of resolving church-property 
disputes; under this approach, a local church that is part 
of a hierarchical organization (here, the Protestant Epis- 
copal Church) holds all its property in implied trust for 
the superior ecclesiastical authority, and cannot use that 
property for any purpose not sanctioned by the higher au- 
thority. The Protestant Episcopal Church in the Diocese 
of N.J. v. Graves. Chan. Div. 364 


CIVIL COMMITMENT 


N.J.S.A. 30:4-44, which on its face appears to permit the 
entry of a voluntary commitment order on the finding of 
mental illness alone, must be interpreted and applied 
consistently with State v. Krol and R. 4:74-7; since the 
alleged dangerousness of this patient to herself or others, 
were she not confined, was not adequately proved within 
the intendment of State v. Krol, the commitment order 
must be reversed. In re the commitment of R.B. App. 
Div. : Pe 


CIVIL PROCEDURE 


The John Doe named in the original complaint had been 
substituted by the specifically named defendants in the 
first and second amended complaint, and the defendants 
named in the third amended complaint are clearly new 
parties; plaintiff cannot, by use of a “John Doe,’ in- 
definitely toll the statute of limitations so as to allow 
bringing in a recently discovered defendant long after the 
statute has run; Farrell distinguished. Miletta v. Doe. 
Law Div. 86 

Cross Examination, Bifurcation. Lis, Jr. v. The Robert 
Packer Hospital. 3d Cir. 94 

Plaintiff could have, under R. 4:37-1, filed a notice of 
dismissal without court order “at any time before service 
by the adverse party of an answer or of a motion for sum- 
mary judgment”; granting “plaintiff’s application for dis- 
missal,” inappropriate as it may have been, accomplished 
the same purpose, and no harm resulted to either party. 
Sassano v. Sassano. App. Div. 105 

Draper v. Airco, Inc. and United States Steel Corp. 
3d Cir. 127 

The entire-controversy doctrine is a rule of mandatory 
joinder of claims, not of parties; although it is far prefer- 
able for the co-obligors to be joined in a single action, 
here, where the hospital’s employees were not intended 
to be released and the settlement amount paid by the hos- 
pital after a liability verdict against it did not constitute 
full compensation for the claim, the joinder rule is per- 
missive and not mandatory. McFadden v. Turner. App. 
Div. . 129 

The absentee, who has an interest in the property that 
is the subject of the action, has not yet had her day in 
court, and she should be permitted to intervene as a mat- 
ter of right; even had she not met the criteria of R. 4:33-1, 
she clearly meets the requirements of R. 4:33-2 for per- 
missive intervention in that her claim has a question of 
Jaw or fact in common with the existing action and the 
intervention will not unduly delay or prejudice the ad- 
judication of the rights of the original parties. Vicendese 

v. J-Fad, Inc. Chan. Div. ee See st. 


Although it is essential to the orderly administration 
of justice and the dignity of the courts for trial judges 
to be able to regulate their calendars and the causes 
before them, it must be remembered that courts exist for 
the sole purpose of rendering justice between the parties 
according to law; the grant of summary judgment here 
to enforce prior orders clearly prejudiced plaintiff’s rights 
and was an injustice requiring appellate intervention. 
Nadel v. Bergamo. App. Div. . 257 

Prejudgment Interest In Death Cases Brought On The 
Civil Side, An Up-Date, by Nathan Baker 384 

Although the trial court possessed the inherent power 
to stay the prosecution of the action, or to refuse to permit 
the entry of final judgment thereon pending determination 
of the New York suit, it erroneously dismissed the action 
on the ground of the pendency of the New York suit, 
albeit the dismissal was without prejudice. Lumbermens 
Mutual Casualty Co. v. Carriere. App. Div. ... 480 

There is a difficulty, frequently not foreseen by trial 
judges, in bifurcated trials where, as here, proof of sub- 
stantial damage is an essential requirement for liability; 





in some cases, a new trial should be granted because 
proofs of damages were inadvertently withheld because 
thought germane only to damage, not liability issues, but 
no such course is appropriate here. The Malaker Corp. 
Stockholders Protective Comm. v. First Jersey Nat'l 
Bank. App. Div. 478 

R. 4:25-1(b)(8) cautions restraint in ruling on legal is- 
sues at the pretrial conference; where, as here, the ruling 
concerns an arguable issue, it should be deferred to a 
formal motion setting in which the attorney concerned 
has been alerted to the nature of the relief being sought, 
and the proceedings are fully recorded for later review, 
if necessary. Nicholson v. Spangenberg. App. Div. .... 532 


CIVIL RIGHTS 
Local Government Immunity. Monell v. Dept. of Social 
Services of N.Y. City. U.S. Supreme Ct. 53 
Civil Rights & Civil Rights Acts, Title VII. Furnco Con- 
struction Corp. v. Waters. U.S. Supreme Ct. 113 
Ku Klux Klan Act of 1871, Civil Rights Act of 1964. No- 
votny v. Great American Federal Savings & Loan Ass’n. 
3d Cir. 250 


CIVIL SERVICE 


Appellant’s dismissal as a police officer was properly 
predicated on his commission of simple assault and bat- 
tery, and there was no prejudice to him as a result of 
the denomination of the charges in the preliminary action, 
as “‘a criminal act or offense.”’ In re Tuch. App. Div. .. 64 

There is neither an express statutory grant nor any 
implied grant of power to the Civil Service Commission 
to award back pay by reason of its own error, and ap- 
pellant’s claim is cognizable only by a proceeding under 
the Tort Claims Act. Taylor v. Dept. of Civil Service. 
App. Div. .. 190 

The movement of appellant from her position as a senior 
statistical clerk with the Department of Human Services 
to the Administrative Office of the Courts as a senior clerk 
bookkeeper in no way qualified as a transfer, and the 
Civil Service Commission’s order that the AOC reinstate 
her after it had released her when her working test period 
proved unsuccessful is reversed. N.J. Administrative Office 
of the Courts v. Richford. App. Div. 344 

In future cases, where a complaint involving unfair 
labor practices is filed with both PERC and Civil Service, 
as a matter of comity and good sense Civil Service should 
defer or hold the matter in abeyance until PERC makes 
its findings as to such labor practices. City of Hackensack 
v. Winner. App. Div. 409 

The statutory provision for back pay when a suspension 
or dismissal is found to be illegal dictates that reinstate- 
ment should be accompanied by an award of back pay 
only where the judicial determination finds the charges 
unwarranted on the merits; here, where there is an affirm- 
ance of the finding of guilt of the charges, but appellate 
modification of the penalty, the special circumstances 
require that the reinstatement shall be without back pay. 
Feldman v. Irvington Fire Dept. App. Div. 435 

Rox v. Dept. of Civil Service did not hold that all multi- 
team oral examinations are noncompetitive and therefore 
illegal; the basis of the ruling was a determination that all 
of the candidates in Rox did not receive fair and impartial 
treatment, and the proofs do not suggest in this case that 
the Civil Service Commission fell short of its goal of 
fair and impartial treatment for all. Herbert v. N.J. Civil 
Service Comm’n. App. Div. 478 


CLASS ACTIONS 


Notice. Oppenheimer Fund, Inc. v. Sanders. U.S. Su- 


preme Ct. 111 
Appealability. Coopers & Lybrand v. Livesay. U.S. Su- 
preme Ct. 112 


Antitrust Law. Southern Snack Foods, Ine. v. J. & J. 
Snack Foods Corp. 3d Cir. 296 
Individual Claims, Rule 24, Intervention. Dickerson v. 
U.S. Steel Corp. and Int’l, United Steelworkers of America 
(AFL-CIO). 3d Cir. 331 


COLLATERAL ESTOPPEL 


Here, where the prior Superior Court action did not, 
in any way, determine the truth or falsity of plaintiff’s 
present allegations of conspiracy, but only found that 
there was sufficient evidence in the record of the hospital 
proceedings to support the determination made by the 
board of governors to suspend plaintiff’s staff privileges, 
and where plaintiff (who had difficulty with the English 
language) was in actual fact prejudiced and hindered 
in the presentation of his case and examination of wit- 
nesses in the hospital proceeding by the denial of his 
right to counsel and his lack of discovery rights, the trial 
judge erred in relying on the doctrine of collateral estop- 
pel in dismissing this complaint. Gareeb v. Weinstein. 
App. Div. . 339 

The jury’s verdict of assault with intent to kill in the 
criminal trial conclusively established that plaintiff’s in- 
juries were intentionally caused by the insured, and col- 
laterally estopped plaintiff from relitigating that issue 
with the carrier, whose homeowner’s policy contained a 
specific clause excluding coverage for bodily injury caused 
intentionally by the insured. N.J. Manufacturers Ins. Co. 
v. Brower. App. Div. 377 


COMITY 


Pakistan had jurisdiction to enter a divorce that should 
be recognized here by reason of the Pakistan citizenship 
of the parties and the wife’s residence there, even though 
such residence may have been against her will and 
caused by acts of the husband, who resides and works as 
a psychiatrist in New Jersey. Chaudry v. Chaudry. App. 
Div. .. 239 

A nexus between the marriage and this state sufficiently 
strong to justify an award of alimony or equitable dis- 
tribution to the wife, who was divorced in Pakistan, is not 
established here, merely because she and children re- 
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sided in New —_ from 1966 to 1968, and there is no 
reason of public policy that would justify refusing to - 
interpret and enforce the antenuptial agre ement (by which 
the wife recei\ lone $1,500) in accordance with the law of 
Pakistan. Chaudry v. Chaudry. App. Div. ..... 12. 2O0 

Under the inadequate proofs here, it is questionable 
whether there any justification for the trial court’s 
recognizing the Pakistan child-support order of $150 per 
month for the three children on what appears simply to 
be some abstract notion of comity; the wife has the right 
to present proofs so that the sa! below may be satisfied 
that the welfare of the children is being sufficiently pro- 
tected by the Pakistan order against the husband who re- 
sides sey. Chaudry v. Chaudry. App. Div. .. 239 









in New Jers 


J 

As a matter of comity, this matter should proceed solely 
in Pennsylvania, which acquired jurisdiction first; how- 
ever, this affirmance of the judgment of dismissal is not 
to be construed as an approval of the Appellate Division 
opinion that the Delaware River Port Authority is a 
“public entity” as defined in the New Jersey Tort Claims 
Act. Yancoskie v. Delaware River Port Auth. Supreme 
3) re 521 


COMMODITY EXCHANGE ACT 
Update On Commodity Options: 
mare, by Wayne D. Greenstone 


A Reg ulatory Night- 
274 


COMPARATIVE NEGLIGENCE 


If the trial judge believed that, in applying the concept 
of comparative negligence, it was necessary to combine 
the percentages of fault of the co-defendants, he was in 
error; under the statute, a plaintiff’s degree of negligence 
is measured against that of each individual defendant, 
not the combined negligence of all. Cartel Capital Corp. v. 
Fireco of N.J. App. Div. 353 

Since the shopper had a duty, corresponding to the 
store’s duty to keep the premises in a reasonably safe 
condition, to exercise reasonable care for her own safety, 
there were sufficient facts to warrant a submission of the 
issue of plaintiff’s contributory negligence to the jury; 
however, a miscarriage of justice resulted from the jur,’s 
apportioning the causal negligence equally between the 
parties. Warshany v. Supermarkets General Corp. Law 
Div. 407 


CONDEMNATION 


The construction of a firehouse by municipality to be 
used by the volunteer fire company with which it con- 
tracts pursuant to N.J.S.A. 40A:14-68 is clearly a public 
purpose for which it has the right to condemn property. 
Willingboro Twp. v. Mobil Oil Corp. App. Div. 239 

Plaintiffs have, at best, shown a diminution in value 
of their property during the pendency of the proposed— 
but now abandoned—highway project; they have not dem- 
onstrated that there has been a substantial destruction 
of the beneficial use thereof (as there was in Washington 
Market), and inverse condemnation is not, therefore, 
justified. Schnack v. State of New Jersey. App. Div. .. 266 

The State did take the sewer line here, and is respons- 
ible for the cost of relocating the underground storage 
tank; the owner of the gasoline service station should be 
awarded these elements as cost of minimizing damages 
to the remainder as part of the damages in this action. 
N.J. Comm’r of Transportation v. Sun Oil Co. Law Div. 335 

If, as a result of the State’s taking, there is a deviation 
from the square-foot and setback requirements of the 
municipal zoning ordinance, the owner is not helpless: 
: may apply for a variance for the continued use as a 

gasoline station, and there is a strong probability that 
either the municipal at uthorities will grant it or, on appeal, 
a court will order it; the owner would be under a duty to 
apply for such a variance in order to minimize damages, 
or forego recovery for the loss of such value. N.J. Comm’r 
of Transportation v. Sun Oil Co. Law Div. 335 

Since the State has left defendant with a partially de- 
molished, unusable building, the judge properly awarded 
him the cost of demolishing the remnant. N.J. Comm’r 
of Transportation v. Rohrer. App. Div. 390 

The basis of the trial court’s evaluation of the condemned 
parcel was the diminution of the number of projected 
home sites, and to sanction a further award by ascribing 
the label ‘‘severance damage” to the fewer sites avail- 
able to absorb the cost of common facilities results in a 
windfall to the owner; the record here does not support 
any award for severance damages. Middlesex County v. 
vlearwater Village, Inc. App. Div. 529 


CONSPIRACY 


To charge the crime of conspiracy to violate the drug 
laws under N.J.S.A. 24:21-24a, the State must allege in 
the indictment an overt act in furtherance of the object 
of the conspiracy; State v. Clark disagreed with. State v. 
Hernandez. App. Div. 168 

Criminal Law, Facilitation To Commit A Conspiracy. 
United States v. Hannah. 3d Cir. " 374 

Variance, Evidence, Post Conspiracy Crimes. United 
States v. Boyd. 3d Cir. 423 

The trial judge correctly concluded that the offense 
of conspiring to pervert the bidding requirements in pub- 
lic contracts by a public official involved moral turpitude; 
where, as here, the conviction of a crime of moral turpi- 
tude is clearly present, defendant cannot go behind the 
“conviction” mentioned in N.J.S.A. 2A:135-9 to circum- 
vent the statutory mandate of forfeiture of: his office. 
O’Halloran v. DeCarlo. App. Div. 432 


CONSTITUTIONAL LAW 


Privileges and Immunities, Employment anmeneie 
Hicklin v. Orbeck. U.S. Supreme Ct. 

Commerce Clause, Solid or Liquid Waste. . City of Palla 
delphia v. New Jersey. U.S. Supreme Ct. 
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CONSTITUTIONAL LAW, STATE 


In the case of the severely or profoundly retarded, the 


State is excused, by reason of impossibility, from its gen- 
eral constitutional obligation to st ipply a thorough and 


schools for the instruction of 
Constitution does not 
‘Sta ate to provide any care, 


efficient system of free public s 
all children, and the New J 
require the Legislature or 

























custody or safekeeping services to plaintiff’s daughter, 
much less to provide them without cost; she does have a 
statutory right to such care, but that right is subject to 
the duty of state and her legally responsible rela- 
tives to pay he extent that they are financially able to 
do so. Guempel v. State of N.J. Law Div 129 
Any expenditure of moneys from the Treasury is for- 
bidden | > New Constitution except to satisfy an 
a] PPrOp spec 3] the Legislature; a 
statutory direction fo as is fo at 
N ISA 54:33-10 is not effect ive as an appropriation, chor 







order t Legislature to 


the Gov 


the courts are without power to 
appropriate money or to order rr to approve 
an appropriation if one were made. Smith v. Goldman. 
App. Div 161 
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here, are correct and adequate. Napoli v. Eld. Supreme 
25 

Si n that the contents of a subpoena are over- 
oad, if v ‘ould constitute justification for non-com- 
pliance, the 1 re ponden nt in a matter before the Division on 
Civil Rights has a right to test that issue before being 
ordered to comply and before being held in contempt for 
failure to comply; since R. 1:9-6 has allocated to it the 
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certificates of the close corporation 
is the sole stockholder, was arbitrary and 
light of the situation of the parties and 
echnig ues available to achieve a reason- 

». Borodinsky. App. Div. 433 
False Advertising, Officer’s Indi- 
onsco, Inc. v. Casper Corp. and Pinsker. 
493 
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In legal contemplation, there is no such thing as a 
“figurehead” director; if a director of a corporation does 
not participate in the wrongful diversion, he may or may 
not be liable; he is not liable merely because he is a 
director—he is liable if, in the exercise of due care in 
performing his duties as a director, he should have known 
of the diversion and acted to stop it. Francis v. United 
Jersey Bank. Law Div. .. Sins ses eenO 
COUNTIES 

The Optional County Charter Law: Five Years Later, 
by Lewis Goldshore 74 

County colleges and vocational schools are “‘other units 

of government’”’ whose powers and duties are not impaired, 
diminished or infringed upon by the Charter Law. Mercer 
County Community College Bd. of Trustees v. S 





App. Div 266 

Ruling 11, a regulation promulgated by the Division of 
Public Welfare governing salary ranges of county wel- 
fare board employees, is a general law that remains 





binding on the counties even after their adoption of 

form of government. N.J. Dept. of Human Services 
Hudson County. Chan. Div. 319 
The county park commission is not a ‘‘State agency,” 

and maintains its tax-exempt status under N.J.S.A. 40:37- 


innal 
optional 


101. Springfieid Twp. v. Union County Park Comm’n. Law 
Div. 527 


Even assuming that the state- mandated expenses fall 
within the categories not excepted from the statute’s 
limitations, the cap statute does not, at least up to its 
percentage limitation, preclude state officers acting under 
law from requiring counties to include in their appropri- 


ations amounts for items such as welfare programs. Clark 
v. Degnan. Law Div. ..... ; vis Ge 
COURTS 
Supreme Court Committees For 1979 297 
United States Supreme Court Reconvenes 313 
The Need For Court Merger: New Tax Court Created, 
by Morton Dietz 329 


Official Reporter Rates For Transcripts in U.S.D.C. .. 401 
The power of the assignment judge to select his assist- 
ants from the corps of county employees stems from the 
inherent power of the courts as implemented by R. 1:33- 





3(b); although those assistants may remain county em- 
ployees for the purpose of payment, they serve under the 


control and direction of the assignment judge in the un- 
lassified category and at his pleasure, and he has the in- 
power, when necessary, to fix their compensation, 
rovided that it is reasonable and appropriate. In re the 
rt Reorganization Plan of Hudson County. App Div. 406 
te Of The Third Circuit Address, by The Honorable 
s J. Seitz 449 
H Mf State Bar Mid-Year Meeting: Degnan Criti- 
cizes Courts’ Interference With Power of the Purse. .. 465 
Appeals Pending In the Supreme Court sbkwanieee 
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CREDITORS’ 
N.J.S.A. 2A:17-1 mandates that the 
personalty of the debtor that can be 
county before levying and exec 
ealtvy, and an execution sale agai 
good-faith attem ipt to locate, 
cute against such personalty is void; the vendee at such 
altho 1 a bona fide purchaser for value, acquires 
absolutely no title thereby Ra anier [&M Investments 
Chan. Div 187 
Althe R. 4:59-1(d) and R. 
to provide the AB seca 
isive method of discovering 
others, chose to foreg 


instead 
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against plaintiffs’ real property; 

ctice cannot be tolerated. Ranie I&M In- 

. Chan. Div 187 
sale of plaintiff's real property had to be voided 


because defendant had not sent plaintiff a ten-day notice 
of the sheriff’s sale as required by R. 4:65-2; the last 
sentence of the rule—tl failure to mail such a notice 
does not affect the ti to the ie ‘ty—refers to the 
rights of bona fide purchasers for value or innocent third 
‘ s, and does not impinge on the authority of a court 
of equity to void a sale to the judgment creditor or its at- 
torney. Sugarman. App. Div. 190 

















Assoulin y 


CRIMES COMPENSATION BOARD 

Although the Violent Crimes Compensation Board may 
give substantial weight to the conclusions of investigative 
law-enforcement agencies (considered along with all the 
other evidence), the ultimate determination, even with 
respect to whether one of the crimes enumerated in N.J. 
S.A. 52:4B-11 has been committed, is the obligation of 
the Board uncontrolled by the determination of others. In 
re Saferstein. App. Div. 340 

Although the claimant has the burden of proof before 
the Violent Crimes Compensation Board of all the ele- 
ments entitling him to be compensated, that burden is 
met by a pr2ponderance of the credible evidence, rather 
than by the stricter penal rule of beyond a reasonable 
doubt. In re Saferstein. App. Div. 340 








CRIMINAL LAW 

Central to a fraudulent conversion are the concepts of 
breach of trust and reliance by the injured party; de- 
fendant’s conduct in making cash withdrawals that were 
shown as loans on the books of his own corporation is not 


encompassed by N.J.S.A. 2A:102-3. State v. Pritchard. 
App. Div. 290 

The Travel Act, Bribery, Criminal Misapplication Of 
Funds. United States v. Michael. 3d Cir. 315 


CRIMINAL PROCEDURE 

The most recent merger cases do not apply retroactively 
to cases that had become final prior to the decisions in 
those cases, and will not be applied retroactively on this 
petition for post-conviction relief. State v. DeSanto. Law 
Div. 11 


Double Jeopardy, Fifth Amendment. Burks v. United 


States. U.S. Supreme Ct. 56 
Double Jeopardy, Fifth Amendment. United States v. 
Scott. U.S. Supreme Ct. 56 
Double Jeopardy, Fifth Amendment. Crist v. Bretz. U.S. 
Supreme Ct 57 
Double Jeopardy, Fifth Amendment. Greene v. Massey. 
U.S. Supreme Ct. 57 
Double Jeopardy. Sanabria v. United States. U.S. Su- 
preme Ct. 58 
U.S. District Court Speedy Trial Plan 73 


The practice that has developed whereby some courts 
ask for a “stipulation” by counsel off the record that 
‘jeopardy would attach’’ as the result of a voir dire hear- 
ing on the admissibility of a defendant’s statement held 
on the day of trial, prior to its commencement and before 
the jury was selected, should be discontinued forthwith; 
the stipulation, which not only contravenes applicable law 
but also represents a studied effort to circumvent normal 
practice, is of no legal consequence in the determination 
of the State’s right to seek leave to appeal, and there is 
no impediment here to the consideration of the merits 


of this case on the appeal of the State. State v. Elysee. 
App. Div 153 


The year-and-a-day rule, heretofore the prevailing com- 
mon-law rule in New Jersey, should be abolished, but its 
abolition at the present time should not operate retro- 
actively to incriminate this defendant (whose victim died 
one year and 63 days after being repeatedly shot) for 
murder. State v. Young. Supreme Ct. 225 

It is not for the trial judge to arrogate to himself the 
lesser-included offense on the premise that this strategy 
would avoid a possible compromise verdict. State v. Lopez. 








App. Div 234 
Subpoena Duces Tecum, Rule 6. In Re: Grand Jury Pro- 
ceedings Witness, Larry Smith. 3d Cir. 241 
Interstate Agreement On Detainers Act, Parole Viola- 
tion Detainee. United States v. Dobson. 3d Cir. 241 
Rule 11, Guilty Plea. Horsley v. United States. 3d Cir. 314 
Sentencing. United States v. Diaco. 3d Cir. 315 


Right to Speedy Trial, Dismissal with Prejudice, Rule 
48. United States v. Kirkland. U.S.D.C. 354 

R. 3:23-8(c), which empowers a county court judge to 
amend a complaint on appeal from a municipal court, 
cannot be used to charge a more serious offense than that 
contained in the complaint underlying the prosecution; the 
amendment here from a motor vehicle complaint to a dis- 
orderly persons complaint deprived defendant of due proc- 
ess. State v. Koch. App. Div. 362 

Defendant received a fair trial here, where the three 
defendants were tried and convicted by three separate 
juries, all of which sat in the same courtroom and to- 
gether heard many of the witnesses at the same time; 
however, so holding does not place the court’s imprimatur 
on trying multiple defendants in this unorthodox fashion, 
although it is suggested that the method be studied by an 


appropriate Supreme Court Committee. State v. Hernan- 
‘i Aap CORR 1) | REE RAE ceA ee en ere ; 528 
Here, where both a - State ond a debense. psychiatrist 


have expressed the opinion that defendant was legally 
insane at the time he allegedly murdered his wife, and 
the prosecutor seeks a second psychiatric examination to 
help him decide whether to accept the defense of insanity, 
the court, in the exercise of its discretion, shall appoint 
its own psychiatrist. State v. Szatmari. Law Div. .... 555 


CROSS EXAMINATION 

The for the defense had enough information 
here to suspect an arrangement for immunity between 
the State and its principal witness, and he was justified 
i ng it on cross-examination; an attorney should be 
led reasonable latitude in cross-examining a key wit- 
as the general area of inquiry is appropriate. 
App. Div. 273 


attorney 









no 


DEFAMATION 

Privilege of the Press. Dickey v. CBS, Inc. 3rd Cir. .. 331 
DENTISTS 

Communications between a dentist and his patient are 
privileged under N.J.S.A. 2A:84A-22.1 et seq. Kessler v. 
Troum. Law Div. 401 

Plaintiffs have not borne the burden of proving that the 
functions in question are of such a mechanical nature, and 
so lacking in the exercise of skill and expertise, that the 
presumption of validity of the legislation requiring that 
the procedures be performed by a licensed dentist has 
been overridden. Addiego v. N.J. State Bd. of Dentistry. 






AOD ARPEV Se eee REN eer Seas Ree OO ieee aetna .. 510 
DEPOSITIONS 

Videotape Depositions, by Thomas F. Campion 184 
DISCOVERY 

Neither lower tribunal properly applied the criteria and 


standards set forth by the Supreme Court in the first round 
of this titigation; here, where the damages in this civil 
action do not appear to be significant and the uncontra- 
dicted evidence indicated the disastrous effect of disclos- 
ing the informant’s name, it should not be disclosed. 
Cashen v. Spann. Supreme Ct. 210 

R. 6:4-3(a) intends to prohibit interrogatories in all small- 
claims actions, including motor-vehicle property-damage 
actions filed in the Small Claims Division. Schumy v. 
Cremer. County Dist. Ct. 215 

By signifying an intention to use the expert as a trial 
witness, the defense waives the confidentiality that other- 
wise attaches to the expert’s reports, which are thus 
rendered discoverable by the State; however, the defense 
does not waive its right to control the testimonial use of 
the expert, and, if the defense trial strategy results in 
his not being called to testify, he remains unavailable to 
the State as a witness, State v. Mingo, Supreme Ct. . 313 








DISCOVERY, Cont’d 

Plaintiff’s failure to comply with the discovery rules, 
or to seek relaxation from them, was deliberate and in 
excusable, and the trial judge went wide of the mark and 
mistakenly exercised his ciscretion in vacating the duly 
entered dismissal of the complaint. Zaccardi v. Becker. 
App. Div. 438 

Although the report furnished by plaintiffs contained no 
opinion, and the trial judge acted well within the proper 
scope of his discretion when he limited the expert’s testi- 
mony to the material disclosed therein, there is reluctance 
here to visit the consequences of an attorney’s dereliction 
on his clients: a new trial is ordered on the condition that 
defendants he reimbursed, if they wish, for the costs, 
expenses and counsel fees attendant on the prior trial it- 
self, as distinguished from what went before, and on this 
appeal. The costs of reimbursement shall be borne by 
plaintiffs’ counsel and shall not be passed on to the plain- 
tiffs themselves. Maurio v. Merck Construction Co. App. 
Div. , 478 

Gittleman v. Central Jersey Bank does not impose on a 
defaulting party the procedural burden of going forward 
with a motion to relax R. 4:17-7; where ‘“‘extraordinary or 
compelling reasons’ exist for allowing the expert wit- 
ness to testify, and a denial would produce “‘manifest in- 
justice,” the trial court is not relieved of its responsibility 
to determine whether the imposition of the sanction should 
be suspended. Westphal v. Guarino. Supreme Ct. and 
App: Div. ......- 


DISCRIMINATION 


oo of Univ. of California v. Bakke. U.S. Supreme 
: 41 

Each heart-attack victim must be individually evaluated 
to determine whether he has the stamina, the dexterity, 
and the strength to do the job without a material risk of 
recurrence; if he has, he cannot be rejected as an em- 
ployee simply because he is a heart-attack victim. Panet- 
tieri v. C. V. Hill Refrigeration. App. Div. 153 

Age Discrimination, Federal Jurisdiction. Holliday v. 
Ketchura, MacLeod & Grove, Inc. 3d Cir. ............ 158 

Age Discrimination, Federal Jurisdiction. Smith v. Jos. 
Schlitz Brewing Company. 3d Cir. .................... 158 
Employment Discrimination, Sex. Eberts v. Westinghouse 
Electric Corp. and White-Westinghouse Corp. 3d Cir. .. 198 

The law as it existed at the time supported the dismissal 
of this complaint of employment discrimination against a 
university; the Legislature has since deleted the exemp- 
tion in N.J.S.A. 10:5-5(e). Chai v. N.J. Div. on Civil Rights. 
App. Div. 231 

ADEA, Mandatory Retirement. Davis v. Boy Scouts of 
PAUIOIACSR OND fond Wane visiele Hamialnnis iia eaten sales esis 248 

The Division on Civil Rights and the Department of 
Education have concurrent jurisdiction over complaints of 
discrimination in courses of study and curricula in the 
public schools; however, principles of administrative com- 
ity call for the transfer of such complaints from the 


Division to the Commissioner of Education. Hinfey v. Mat- 


awan Reg. Bd. of Education. Supreme Ct. 297 

In choosing the administrative mechanism by filing his 
complaint with the Division on Civil Rights, rather than in 
the Superior Court, appellant was availing himself of a 
means of redress normally swifter and less expensive than 
formal litigation; the initial culling-out process whereby 
the Legislature empowered the Division to investigate 
complaints and make initial fact-finding as to the merits is 
not a denial of due process, and the Director’s finding here 
of no probable cause on appellant’s allegation of age dis- 
crimination was not an abuse of discretion. Sprague v. 
Glassboro State College. App. Div. 367 

There was no substantial factual basis for the findings 
in the Division on Civil Rights that complainant’s teaching 
and coaching load (conceding discriminatorily favorable 
treatment of men coaches) was a substantal factor in her 
failure to achieve the graduate work that would have en- 
abled her to qualify for tenure; in the circumstances (as- 
suming that the power to so act existed at all), it was a 
plainly mistaken exercise of discretion for the Division 
to have directed her reinstatement with tenure. Countiss 
v. Trenton State College. Supreme Ct. 401 

The affirmative action provisions of the director of the 
Division on Civil Rights’ order—wherein he directed that 
one complainant, discriminated against because of age, 
be reinstated with accompanying tenure and the other, 
discriminated against because of sex, be promoted to the 
rank of full professor—are entirely consonant with the 
legislative policy expressed in the Law Against Discrimi- 
nation. [Ed. note: but see Supreme Ct. opinion in Countiss 
v. Trenton State, digested at 102 N.J.L.J. 401.] Flanders 
v. Wm. Paterson College of N.J. App. Div. ............ 542 


DOUBLE JEOPARDY 


The question of whether the solemn censtitutional pro- 
hibition against exposing a criminal defendant to double 
jeopardy is brought to bear on motor vehicle violations 
generally, or on a speeding charge specifically, need not 
be resolved here, for considerations of fundamental fair- 
ness militate against any retrial in this case, where the 
failure of the State to have produced an essential element 
of proof, namely, the applicable speed limit, remains with- 

ut satisfactory explanation. State v. Tropea. Supreme 
CE. 489 


DOWER 


Although a husband has the right to mortgage his own 
property after he is married without his wife’s consent 
(as here), such a mortgage is subject to the wife’s right 
to dower; the judgment should have provided that the net 
proceeds of the sale of the premises remaining after the 
satisfaction of the first mortgage should first be applied 
to satisfy the widow’s dower interest, and any sums re- 
maining thereafter applied to satisfy the second mortgage. 
Kaufman v. Kaufman. App. Div. 480 


DRUNK DRIVING 
Defendant, who operated a moped on a public r 
thile uncer the ij -e of intoxicating li 
violating N.J.S.A. 39:4-50 [from the col 
affirmed here]. State v. Lyons. App. Div. 81 
Consent is not required to the taking of a blood sample, 
but the taking of such sample, must be done in a med- 
ically acceptable manner and environment, without 
force or violence or the threat of same; being arrested, 
handcuffed, and taken to the medical center is not the 
kind of force that prohibits the use of chemical tests in a 
drunk-driving case. State v. Burns. App. Div 218 
Assimilative Crimes Act. U.S Twofoot, U.S. v. Bodie, 
lidated. U.S.D.C. ws 223 


heed 
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DUE PROCESS 

Whether a predetermination hearing is necessary de- 
pends on the balancing factors peculiar to the litigation; 
here, where the Medicaid provider received a fair hearing 
as to termination of benefits followed by an appeal, the 
right to be heard at a meaningful time and in a meaning- 
ful manner is satisfied by the provision for a post-denial 
hearing. Monmouth Medical Center v. State of New Jersey. 
App. Div. 6 

Here, where the removal of the employee-at-will from 
public employment exposed him to potential disqualifica- 
tion from further public employment, he had a protectible 
liberty interest within the meaning of the Fourteenth 
Amendment; the letter that had summoned him to a con- 
ference with the employer failed to notify him of the 
charge against him, and was totally deficient as measured 
by due-process notice requirements. Nicoletta v. North 
Jersey District Water Supply Comm’n. Supreme Ct. .. 97 

Intoxication, Liberty Interest, Property Interest, Absten- 
tion. McKnight v. Southeastern Penn. Transp. Auth. 3d 
Cir. 423 


EDUCATION 


Regents of Univ. of California v. Baake. U.S. Supreme 

t. 41 

The practice of determining per capita cost for the 
Hunterdon State School, of making deductions for certain 
education expenses, and of assessing an adjusted per 
capita cost against the resident or his family, subject to 
ability to pay, is authorized by statute, is broadly equit- 
able, and is not prohibited by the New Jersey Constitu- 
tion; however, under equal-protection concepts, residents 
in State schools for the mentally retarded of the same age 
must be given a deduction against their per capita costs 
equal to the average yearly per capita statewide sum 
being spent for severely or profoundly mentally retarded 
children in the free day-care center program. Guempel v. 
State of New Jersey. Law Div. 129 

Schools, Constitutional Law. Lipp v. Morris. 3d Cir... 15 

N.J.S.A. 18A:33-5, which exempts frem the mandatory 
school-lunch program in the public schools those schools 
in which under 5% of the enrolled pupils qualify eco- 
nomically for free or reduced-price lunches, does not deny 
equal protection to school children, and is wholly valid. 
Robbiani v. Burke. Supreme Ct. 187 

The characterization by plaintiffs of their profoundly 
retarded child’s 24-hour per day custodial care and main- 
tenance as “educational services” is rejected; there is 
nothing constitutionally offensive or otherwise improper in 
imposing against a patient or his responsible relatives all 
or part of the per capita cost to the State of his care at a 
State institution, particularly where, as here, the imposi- 
tion is levied according to the ability to pay; Guempel v. 
State institution, particularly where, as here, the imposi- 
tutions and Agencies. App. Div. 289 

The Division on Civil Rights and the Department of 
Education have concurrent jurisdiction over complaints of 
discrimination in courses of study and curricula in the 
public schools; however, principles of administrative com- 
ity call for the transfer of such complaints from the 
Division to the Commissioner of Education. Hinfey v. Mat- 
awan Reg. Bd. of Education. Supreme Ct. 297 

Constitutional Law, Suspensions and Transfers, Hearing. 
Jordan v. School District of City of Erie, Pa. 3d Cir. .. 314 

Appeals, Desegregation, Jurisdiction, Orders. Hoots v. 
Commonwealth of Pennsylvania. 3d Cir. .............. 493 

The overall statutory scheme calls for annual review by 
the Commissioner of Education of each district and school, 
and the classification of districts as “‘approved, condition- 
ally approved, and unapproved” is a requirement of the 
State Board’s regulations implementing the statutory 
scheme; excluding the first yearly classification after the 
T and E regulations went into effect must be viewed as 
an amendment to N.J.A.C. 6:8-6.2, for which notice and an 
opportunity to be heard should have been given, but com- 
pliance with the regulation as applied to the 1976-77 school 
year will not be ordered, since more current data should 
now be available to allow accurate classification. Iuppo 
v. Burke. App. Div. 507 


ELECTION OF REMEDIES 

The doctrine of election of remedies was erroneously 
applied here, where no suit was ever brought against the 
undisclosed corporate principal (and thus no judgment 
ever entered against it), and there was no proof that the 
agent changed his position in any way in reliance on a 
manifestation by plaintiff that it would look solely to the 
principal—nor, indeed, was there any such manifestation. 
Newark Parafine Paper Co. v. Dugan. App. Div. 502 


ELECTIONS 

Voting Rights Act. Berry v. Doles. U.S. Supreme Ct. 112 

Reapportionment. Wise v. Lipscomb. U.S. a 
Ct. 1 

A prospective candidate must choose between partici- 
pation in a party primary and direct nomination by peti- 
tion; an election pursuant to N.J.S.A. 19:14-9 precludes 
an acceptance of the opposition’s nomination here, and a 
Democratic vacancy is thereby created, to be filled pur- 
suant to N.J.S.A. 19:13-20. Hand v. Larason. Law Div. 476 


y to Dec. 1978 Index Page Five 
t an unreasonable exercise of legislative power 
right to nominate more narrowly than the 
N.J.S.A. 19:13-20 entrusts to a limited num- 
ple the power to name a candidate in a narrowly 
nergency, and Stevenson v. Gilfert is in no way 
by Nagler v. Stiles and Kusper v. Pontikes. 
Larason. Law Div. 476 
Voting Rights Act Of 1965, Discrimination, Un- 
f Absence. U.S. Supreme Ct. ............ 528 
person has and maintains a permanent ho 

.e voting district, he has the right to vote in that dist 
despite his temporary absence therefrom, provided that 
he does not vote elsewhere and that the factual context 
: intention to return to that home as his per- 
manent abode; the voiding of the absentee ballots here 
constitutes legal error. In re petition of Hartnett. App. 
DIES ce ctca shor ssapniaiwsndentdaweuninaseneen 574 
The malfunction of a voting machine, as in In re Moffat, 
is far different from a human error in the registration 
book that simply incommodes one registrant; the voter’s 
intransigence here in refusing to comply with reasonable 
and normal requirements that would have enabled her to 
vote should not result in the extreme relief of voiding an 
election. In re petition of Hartnett. App. Div. .......... 574 


eveals hi 


EMPLOYMENT RELATIONS 


The public policy of New Jersey may require that this 
state adopt the rule that an employment at will may not 
be terminated by an employer in retaliation for an em- 
ployee’s refusal to perform an illegal act; in any event, 
such a landmark holding should not be applied to a barren 
factual record, and defendants’ motion to dismiss plain- 
tiff’s complaint for failure to state a cause of action is 
denied. O’Sullivan v. Mallon. Law Div. 320 


ENTIRE-CONTROVERSY DOCTRINE 


The Bank’s claims in the prior suit and plaintiffs’ claims 
in this litigation derive from the same transaction; more- 
over, plaintiffs’ claims are of a liquidated nature, or are 
liquidatable, and were embraced within the mandatory 
counterclaim rule; plaintiffs’ failure to assert them in the 
prior action bars their later litigation even were they con- 
sidered as not arising out of the same transaction. The 
Malaker Corp. Stockholders Protective Comm. v. First 
Jersey Natl Bane 2 Anno DIWe asic cdcsiectieccsvocecasee 578 


ENTRAPMENT 


In denying defendant’s requested charge on entrapment, 
and in charging that her “predisposition” controlled, the 
trial judge did not follow the rule of State v. Talbot, which 
applies here and to all cases pending for trial or on direct 
appeal when it was decided. State v. Branam. App. 
Div. , 366 

The trial judge erred when he instructed the jury that, in 
asserting the defense of entrapment, defendant admitted 
committing the crimes charged; not only is the theoretical 
foundation of that principle in error, but also it is question- 
able whether there exists any ‘‘logical’’ inconsistency here- 
in that would warrant its application to defendant. State 
v. Branam. App. Div. 366 


ENVIRONMENTAL PROTECTION 


Endangered Species Act, Snail Darter. Tennessee Valley 
Authority v. Hill. U.S. Supreme Ct. 55 

Environment, Waste, Constitutional Law, Commerce 
Clause. City of Philadelphia v. New Jersey. U.S. Supreme 
Ct. 60 

Even though the Legislature named the Department of 
Environmental Protection as the enforcing authority when 
the Water Quality Improvement Act was adopted, section 
4(a) of the Environmental Rights Act broadly expands the 
right to enforce the statute and must prevail. N.J. Dept. 
of Transportation v. PSC Resources, Inc. Law Div. 62 

Atomic Energy, Liability, Due Process, Equal Protec- 
tion. Duke Power Co. v. Carolina Environmental Study 
Group INE SP CI icias:s sais vcte ce aiwsiswitiv dninwiane vases 143 

Federal Water Pollution Prevention Act, Independent 
Contractor. United States v. Pennsylvania Environmental 
Hearitig, Board: 3d: Ci c ws.5:.: ces SSacicwe ccdnesiesnviennss 295 

Since the Department of Environmental Protection has 
not adopted regulations specifying or limiting the volume 
of sound emitted from fire sirens, or their location, the 
State has not pre-empted the area of plaintiffs’ complaints, 
and the board of health was not precluded from declaring 
by resolution that a noise level in excess of 100 DBA at 
any property line constituted a nuisance. Malhame v. 
Borough of Demarest. Law Div. 412 

This action demands the abatement of a common-law 
nuisance, and N.J.S.A. 13:16-21 specifically provides that 
no existing remedy shall be superseded by the Noise Con- 
trol Act. Malhame v. Borough of Demarest. Law Div... 412 

The blaring of a fire siren at sound levels well over 
100 DBA within 50 feet of their homes causes real (albeit 
transitory) injury to plaintiffs’ health and comfort to an 
unreasonable extent; however, the continued operation of 
such an alarm system, which is necessary to the public 
safety, must be considered reasonable unless effective 
alternatives exist that would not cause injury, and, since 
plaintiffs did not clearly establish that the nuisance could 
be abated without transferring the injurious consequences 
to others, the use of the present fire-alarm system will not 
be enjoined. Malhame v. Borough of Demarest. Law 
Div. 412 

The owner’s inability to build on or sell his residential 
lot here does not go beyond normal hardship, and the 
expenditures incurred prior to the issuance of a building 
permit represent a risk taken by him and the potential 
buyer; the order of the acting commissioner of the De- 
partment of Environmental Protection denying him an 
exemption from the sewer-connection ban is supported by 
sufficient credible evidence in the record. Lom-Ran Corp. 
v. Dept. of Environmental Protection. App. 1 ree 553 
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ourts & Procedure, Jurisdiction. Owens Equip- 
ction Co. v. Kroger. U.S. Supreme Ct. 111 
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FREEDOM OF THE PRESS 

While it is clear that to exclude the news media from 
the courtroom for even a moment would result in an 
abridgement of its rights under the First Amendment, 
it is not equally clear that 





‘ presence in the courtroom 
during the Driver hearing will result in an abridgement 
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Municipalities are entitled to a qualified immunity in 
$1983 and Bivens suits (except as to taking claims, where 
there is no immunity); this lief for those who 
are wronged by licipal action and pron govern- 
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INDICTMENTS 

The State cites no authority to support the view that, 
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The rents a e fees for indoor and outdoor park- 
ing Aces 1e apartment tenants are included 
in t y it-control ordinance. Central Towers 
Co. v. Borough Lee. Law Div. 3 
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W jur whe igged in a 

h of the apar in | elieh she resided, pro- 
luced s ient proof to require that the fact-finder deter- 


mins hether her landlord was negligent in failing to 
rnish a lock on the front door or other means of con- 
l ingress to the building; the proofs were likewise 
to create a jury question on the issue of proxi- 

rentacost v. 








mate ¢ Q Brussel. App. Div. ........ 569 
LANDOWNERS’ LIABILITY ACT 

The ions of negligence asserted against the county 
park ission, insofar as they pertain to the presence 


gallon drum plaintiff struck when he dove into 
which in no way constitutes a natural condition 
barred by the Landowners’ Liability Act or the 
ims Act. Diodato v. Camden County Park Comm’n. 
407 
Immunity does not attach when a person is injured using 
i park; the slide represents both an improve- 
artificial condition, and as such the Land- 

r’s Liability Act does not create immunity. Primo v. 
City of Bridgeton. Law Div. 48 


























LICENSES 

The State Board of Professional Engineers and Land 
Surveyors had jurisdiction to revoke the certificate of a 
licensee for failure to maintain the good character and 
reputation that were prerequisites to the licensee’s eligi- 
bility for licensure. Hyland v. Ponzio. App. Div. 167 


In view of the clear language of the State Uniform 
Consiruction Code Act, the intent of the Legislature to 
invest the Commissioner of Community Affairs with the 
power to license all code enforcement officials, including 
plumbing inspectors, is plainly manifest. N.J. State 


Plumbing Inspectors Ass’n, Inc. v. Sheehan. App. Div. 560 


LIENS 

This case involves a completed closing, withholding of 
funds to satisfy the substantial prior liens, and payment 
to the grantors of the small balance due, before defend- 
an‘s’ judgment was docketed; although plaintiff purchasers 
satisfied and discharged the prior liens after it was 
docketed but without being aware of its existence, they 
are equitably subrogated to the rights of those satisfied 
lienholders, and those liens are considered unsatisfied for 
the purpose of allocating priorities. Gutermuth v. Ro- 
piecki. Chan. Div. 83 


LIMITATIONS OF ACTIONS 
The tolling provision of N.J.S.A. 2A:14-22 by its own 
terms applies only to those actions specified therein; 
since no mention is made of actions commenced under 
2A:31-1 and limited by 2A:31-3, 2A:14-22 is not applicable 
here, and plaintiff’s action is barred by the statute of limi- 
tations. Milett v. Doe. Law Div. 86 
A complaint filed later than two years from the date 
that injuries were sustained as a result of a negligently 
caused accident will normally be barred, as this one is, 
since the tort-exemption provision in N.J.S.A. 39:6A-8 
does not defer the date upon which an action accrues to 
the date that its monetary requirements have been met; 
a motion to dismiss a complaint filed while treatment is 
continuing or is anticipated should not be granted, but 
either denied without prejudice or held until it is known 
whether the threshold amount will be realized, perhaps 
not until trial date. Cappadona v. Eckelmann. App. Div. 118 
ig 3 statutory one-year limitation on penalty claims un- 
der the Federal Consumer Credit Protection Act is a bar 
to the str Are asserted in this suit on a note. Bene- 
ficial Finance Co. of Atlantic City v. Swaggerty. Co. Dist. 
Ct 214 
A bastardy proceeding cannot be designated as civil or 
criminal, tortious or contractual, and New Jersey does not 
have a limitations statute specifically dealing with this 
subject; the obligation of a parent for the support of his 
child, legitimate or illegitimate, is a continuing one that 
does not terminate until the child becomes of age, and 
this proceeding, brought 12 years after the child’s birth, 
is not barred. Eisler v. Toms. Juv. and Dom. Rel. Ct. .. 271 
An employee, to have been “prevented” from filing an 
unfair practice charge with the Public Employment Re- 
lations Commission within six months under N.J.S.A. 
34:13A-5.4(c), need not have been fettered only by factors 
totally beyond his control; the statute contemplates a 
reascnable error as to the proper forum (especially when 
the law underlying appellant’s claim of unfe »presenta- 
tion was untested) and, under the particular circumstances 
of this case, the six-month statute of limitations does not 












constitute a bar to the charges, which should remain 
lodged with PERC. Kaczmarek v. N.J. Turnpike Auth. 


Supreme Ct. 4p 
Here, where the extent - plaintiffs’ claims were known 
to them within two mont! s after the accident, institution 


1c suit against their pine over three years later is 





>a} ly beyond the two-year limitation period of N.J.S.A. 
y GA-13.1(a), and requests by their attorney for PIP 









forms “did not suspend th 
rather than continue a futile ef 
tiffs could either have submitted their bills or instituted 
suit within two years. Henze v. Motor Club of America. 
Co. Dist ay 498 

N.J.S.A. $2:1-164 specifically limits discretionary relief 
from the ae against ac! ions com! nced against the Port 
Authority after one year from the accrual of the cause 
of action to situations where the disability is the reason 
for the delay; the infancy of plaintiff, who was repre- 
sented almost immediately after the accident, was not the 
reason the action was not commenced within one year— 
the failure was attributable solely to attorney neglect or 
mistake. Matthews v. Port of N.Y. Auth. Law Div. 499 

Here, where plaintiff had a reasonable time to institute 
this action before the expiration of the limitation period 
after Harlan v. Fidelity held that the statute provided 
coverage in the case of a collision between a motorcycle 
and an automobile, several circumstances militate against 
invocation of either a discovery or an estoppel rationale for 
avoidance of the bar of limitations. Evernham v. Selected 
Risks Ins. Co. App. Div. 499 

The transfer-switch assembly cabinet that housed the 
electrical equipment, which allegedly combined with the 
structural defect in the open window to cause plaintiff’s 
injuries, was an “improvement to real property’ within 
the intent of N.J.S.A. 2A:14-1.1 because it was an integral 
part of the missile site, which required an alternate in- 
ternal power source to function properly; consequently, 
any cause of action against the contractor is time-barred 
by the statute. Brown v. Jersey Central Power and Light 
NN a lec es Vhs he 533 

Products Liability, John Doe Complaint. Britt v. Ethicon, 
11 UNS: Ek Ot Soo ee eS ee ere 546 

Nixon v. Spector Freight is factually distinguishable 
and inapposite here, where the timely action in Pennsyl- 
vania was pending and not discontinued until after the 
New Jersey complaint was filed, the gist of the action 
remained the same, and the limitations statute of New 
Jersey was not implicated; the complaint is not barred 
by the imsurance policy’s one-year limitation period. 
Hourly Messengers, Inc. v. Ins. Co. of North America. 
SIMA oie cri I ealiias sienie Siaeie sig asia wo asian Rea eewA 551 
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e forms, plain- 























Under certain conditions, a responsive pleading may 
assert a claim that would otherwise be barred by the 


limitations, but that pleading may only be 


defensive in nature (such as recoupment); there is no 
justification for permitting a defendant to plead a cross- 
claim, otherwise barred, when that claim constitutes a 
new cause of action that, as here, is clearly at native 
in nature, and R. 4:7-5 should not be read to dict 
contrary result. Biddle v. Biddle. Law Div. ..... «ae 


LONG-ARM JURISDICTION 


statute of 










The contractual commitments to AAA members of the 
advertiser in the AAA books considered in Blessing v. 


Prosser, and the free payment involved, samahbueed sub- 
stantially more than a solicitation of business or adver- 
tising or supplying information; the minimal cont acts in 










New Jersey necessary for jurisdiction over Walt oo ney 
World are not found here. Serbin v. Walt Disney Wor 


App. Div. 7 “103 


LOTTERIES 

When a defendant is apprehended with lottery slips on 
his person of sufficient quantity or kind as to establish 
his worker status, a conviction of working for a lottery 
under N.J.S.A. 2A:121-3(a), may be sustained even though 
that apprehension takes place away from the lottery’s 
central location or subsidiary offices; the trial judge’s 
instruction here that “the State need not prove a par- 
ticular place for conducting lottery operations’? was not, 
in the context of this case, erroneous. State v. Snow. 
Supreme Ct. 281 

The case at bar presents sufficient facts to support the 
conclusion that the abandoned tire was the place where 
lottery slips were kept in connection with the lottery busi- 
ness. State v. Snow distinguished. State v. Christion. App. 
Div. 61 


MAIL COVER 
First Amendment, National Security. Paton v. La Prade. 
USDC. 512 


MALICIOUS PROSECUTION 

Malicious — is not a favored cause of action 
because of the policy that people should not be inhibited 
in seeking redress in the courts, and the rule that the 
moving party must establish a special grievance—inter- 
ference with one’s liberty or property—should be retained; 
counsel fees and costs in defending the action maliciously 
brought may be an element of damage in a successful 
action for malicious prosecution, but do not in themselves 
sens a special grievance necessary to make out the 
( of action. The Penwag Property Co., Inc. v. Landau. 
Supreme Ct. 73 

In addi ition to special grievance, the plaintiff in an ac- 
tion for malicious prosecution of a civil suit must show 
that the suit was brought without ‘sonable or probable 
cause, that it was actuated by malice, and that it ter- 








min lated favorably to — it is not Ss ig to 
institute a suit or file a counterclaim until the litigation 





has terminated in favor of the party who asserts the ma- 
licious-prosecution cause of action. The Penwag Property 
Co., Inc. v. Landau. Supr ie Ct. 73 

Whether the dismissal of t he indictment here was predi- 
cated on insanity y at ithe t e the offenses were committed 
or a plea bar -gain, i t does not, on its face, indicate plain- 
tiff’s innocence of the acts allegedly committed against 
defendant, who had him arrested; if the dismissal is for 
any reason compatible with plaintiff’s guilt as far as the 
ictim (who should not be required to make a decision as 
h assailant is insane before instituting crim- 
is concerned, it does not constitute a 
nination. Williams v. Page. App. Div. 254 

















MANDAM U 





The du > Attorney General and the State Board of 
Optometrists was a discretion lary one, and they exercised 
thei that bein ng so, mandamus does not lie. 
Ned: > Ass’n v. Hillman-Kohan Eye slasses, Inc. 

r; 935 





MARITIME LAW 


‘onsful Death. Mobil Oil Cor Higginbotham. U.s 


on 
co in 


MATRIMONIAL LAW 
In view of the institutionalized wife’s meager require- 
ments, and the husband’s evident ability to meet them, 
at least in part, sone matter is remanded to the trial court 
for the fixing of alimony; the trial court’s denial of any 
equitable distribution is equally insupportable—not only 
should the wife’s incapacitating mental illness not dis- 
qualify her from some share, her mental condition is a 
factor militating towards fair division. Globman v. Glob- 
TOE ADE ee BIE Osos os wees xh wi eiclte anevada sie mralaio ets 
The pcm between the father and the maternal grand- 
parents alone does not justify the extinguishment of the 
srandparental contact; the record below does not support 
the complete denial of grandparental visitation, and the 
matter is remanded for the trial court to consider visita- 
tion subject to such terms and conditions as will best 
serve the interests of the children. Globman v. Globman. 
BD SAV oo eaassra co cctice cet oicie aie eeeee, meee ui side cancels Ss 15 
The conclusory reliance here on defendant’s argument- 
ative position relating to a series of disputed valuations of 
several different property interests renders the trial 
judge’s findings in distributing the marital assets here 
valueless; in a complex financial case of this type, it is 
particularly important that the judge make specific find- 
ings. Esposito v. Esposilo. App. Div. ................ 15 
Here, where the wife’s appellate position was limited to 
an effort to modify upwards the monetary awards of equit- 
able distribution and alimony, and the determination on 
appeal vindicates that position, her acceptance of the par- 
tial benefits of the judgment below cannot serve as a legal 
bar to her right to appeal; Tassie v. Tassie distinguished. 
EISPOsSIO. Vi, Msposito; APP. DIV. oscccccccsevacccsecces 15 
There is no statute or case directly prohibiting the use 
of rehabilitative alimony, which is a valuable technique 
available today in New Jersey; the facts here justify the 
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aes costs of the earlier action, but not 
Sassano v. Sassano. App. Div. ........ 105 
feeling of dissatisfaction is needed to fuel 
sharp departure from reasonableness must 
ited before the appellate court’s intercession 
can be expected, and an equitable distribution will be 
affirmed even if the e court would not have made 
the same division of assets as the trial judge; attorneys 
and litigants understand this limited role on appeal, 
and attorneys Me: exercise objectivity to calm the fight- 
ing blood of t ; and restrain their self-punishing, 
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litigious impu Pe ‘kins v. Perkins. App. Div. ...... 135 
Default Summary Judgment On Affidavits In Divorce 
Cases, Dolci v. Dolci, by Israel B. Greene ..... couse AOD 


It is true that plaintiff was in no way responsible for 
the situation that existed at the time of her ‘‘marriage’’ to 
defendant, but his conduct and good-faith belief in the 
Alabama divorce from his first wife are sufficient to 
9g him to a dual judgment of annulment. Callaghan 

. Leonard. Chan. Div. 162 

The court has the power to award alimony, notwithstand- 

g the wife’s adultery; here, where the parties had. been 
mater for 23 years and had two emancipated emg 
there had been bona fide attempts at reconciliation afte 
the wife terminated the adulterous relationship, the feos 
equitably divided were relatively smail, and the hus- 
band’s income is more than double the wife’s income, 
the adultery is rejected as a bar to alimony. Gugliotta v. 
Gugliotta. Chan. Div. ... 234 

Pakistan had jurisdiction to enter a ‘divorce that should 
be recognized here by reason of the Pakistan citizenship 
of the parties and the wife’s residence there, even though 
such residence may have been against her will and caused 
by acts of the husband, who resides and works as a psy- 
chiatrist in New Jersey. Chaudry v. Chaudry. App. Div. 239 

Under the inadequate proofs here, it is questionable 
whether there was any justification for the trial court’s 
recognizing the Pakistan child-support order of $150 per 
month for ~ three children on what appears simply to 
be some abstract notion of comity; the wife has the right 
to present scents so that the court below may be satisfied 
that the welfare of the children is being sufficiently p 
a by the Pakistan order against the husband ah 

‘esides in New Jersey. Chaudry v. Chaudry. App. Div. 239 

"The court is without authority to orc der a pre-divorce 
distribution of a tenancy by t the entiret; and may not, 
pendente lite, order the sale of the marital dwelling ab- 
sent the consent of the parties. Grange v. Grange. App. 




















Div ‘Kai ‘ POET eC CT TT Ee eC COLE 249 

The Juvenile and Domestic Relations Court has juris- 
diction to 1. xr the wife to pay support for children in the 
custody of their father, if the circumstances so warrant 


to N.J.S.A. 2A:4-18(b). Shanley v. Nuzzo. Juv. 
Rel. Ct P SS .. 310 


1 power to designate a be nef “of an alter mate death 
beneftt, which is payable from an employee’s pension re- 
serve, does not cons stitute property within the meaning of 
N.J.S.A. 2A:34-23, and any ben efits payable through exer- 
cise of such a power are, therefore, not subject to equit- 

















able ion — the employee die before he re- 
tires », Corrigan. Chan. Div. ............ 322 

Tr rourt ert ed in not permitting defendant to rent 
ut t ital residence in Wyckoff and relocate in Man- 


the children for the duration of her graduate 
in the totality of the circumstances 
here, would be best for the post t-divorce family unit and in 
the best interests of the children, and should be allowed. 
Middlekauff v. Middlekauff. App. Div. 

Marital Fault: Subjective vs. Objective Approach, by 
FISEO ll Bi GCC MEIION oes sas sindcs nae suannaedeadensnes 379 

The trial court correctly held that the settlement money 
from plaintiff- wife’s motor vehicle accident was a marital 
asset subject to equitable distribution; there was no judi- 
cial determination of fault in the accident, and the ques- 
tion of the husband’s entitlement to equitable distribution 
upon an adjudication of his ne sligence need not be passed 
on here. Harmon v. Harmon. App. Div. 

The seemingly generous percentage of the sett lement 
money from the wife’s accident distributed to the hus- 
band cannot be evaluated because the trial judge failed 
to make findings of fact or indicate the basis of his con- 
clusions, and specific property that appears to be eligible 
for distribution (the husband’s retirement and social se- 
curity benefits and the wife’s disability benefits) was not 
included as marital assets; the matter is remanded so that 
all marital assets are included in the order of distribution. 
Harmon v. Harmon. App. Div. .........0-:s0+e6+: wees SOD 

Tonti controls the facts of this case, and leaves no af- 
ternative to leaving the parties where the law finds them; 
although there is much to commend in Justice Wachen- 
feld’s dissent in Tonti—in which he expressed the view 
that, since both parties had the same knowledge and be- 
lief with respect to the Mexican divorce and nevertheless 
married and cohabited for a number of years, the husband 
should not be permitted to escape the oblig sation of sup- 
port and maintenance—the appellate cour t here is guided, 
as it must be, by the majority opinion of the Supreme 
Court in that case. Kazin vy. Kazin. App. Div. ..... sone oue 


hattan with 
studies: the relocation, 








July to Dec. 1978 Index homes from this developing community is arbitrary, ca~ MUNICIPAL LAND USE 
pricious, and unreasonable, and the provisions of the 
zoning ordinance ordaining such total exclusion are null 

pension pian ind void. Southern Burlington County NAACP v. Twp. of 
“ment agree- [t. Laurel. Law Div 359 
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in their respective MORTGAGES 
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The trial court correctly held that the facts in this case 


Defendant’s helistop is a permissible accessory use of 
the property in question under the zoning ordinance, and 
the determination by the county court that the facts here 
invoke the ordinance provision for site-plan approval is 
not supported by adequate evidence or by a fair construc- 
tion of the language. State of New Jersey v. P. T. & L. 


rined that th ; ae Construction Co., Inc. Supreme Ct. ... gael dito 
ined that the do not warrant a holding that a ti n arose be- if ; ee . : 
on, the con- tween the mortgagors and the mortgagees: the partie The principles announced in Mt. Laurel have no applica- 


the tion to judicial review of a resolution denying a variance 
from the requirements of a presumptively valid ordinance 
for their own purposes, and ‘eafter pay the real Demarest v. Mayor and Council of the Borough of Hills- 
e taxes from their general func if there were any I Saeed 2 9 
of enrichment, such wot ot be unjust. Kronisch The z ance’s limitation to ‘‘four’’ of the num- 
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environment in one-family residence zones 
local governments to restrict single-family 
2 reasonable number of persons who consti- 
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who was injured when mugged in a 
halle way y of the apartment house in which she resic ie sd, pro 
duced efficient proof to require that the fact-finder deter- 
nine whether her landlord was negligent in failing to 
furnish a lock on the front door or other means of con- 
trolling ingress to the building; the proofs were likewise 
sufficient to create a jury question on the issue of proxi- 
maie cause. Trentacost v. Brussel. App. Div. ... 569 


serious 


NO-FAULT 
Under the facts of this case, plaintiff was a member 
of the family of the named insured (with whom she and 
her mother lived and whom she has always considered 
her father), and coverage for PIP benefits should be ex- 
tended to her; the definition of ‘‘relative’’ under the PIP 
endorsement, i.e., that it includes a ‘‘foster child’; should 
likewise be taken as its meaning under uninsured-motorist 
coverage. Brokenbaugh v. N.J. Manufacturers Ins. Co. 
App. Div. : 
The no-fault act requires prompt payment of rieana 
medical expenses, except that workers’ compensation, 
temporary-disability and medicare benefits are to be de- 
ducted from the PIP benefits, and there is no ‘“‘exception 
to the exception” for a situation where, as here, an in- 
jured plaintiff reimburses a workers’ compensation lien 
from the proceeds of a third-party settlement; where 
there are collectible benefits under any of the three col- 
lateral sources enumerated by N.J.S.A. 39:6A-6, recovery 
of PIP benefits is precluded. Bernick v. Aetna Life and 
Casualty. Co. Dist. Ct. ... 7 
A complaint filed later than two years fir rom the date that 
injuries were sustained as a result of a negligently caused 
accident will normally be as this one is, since 
the tort-exemption provision in N.J.S.A. 39:6A-8 does not 
defer the date upon which an action accrues to the date 
that its monetary requirements have been met; a motion 
to dismiss a complaint filed while treatment is continuing 
or is anticipated sh ould not be granted, but either denied 
without prejudice or held until it is known whether the 
thre: hold amount will be realized, perhaps not until trial 
ate. Cappadona v. Eckelmann. App. Div. . 118 
The regulation implementing the no-fault act adopted 
by the Commissioner of Insurance must be read to require 
that the insured be given renewal options indefinitely un- 
less there is another basis to nonrenew. Sheeran v. Nation- 
wide Mutual Ins. Co., Inc. Chan. Div. 

An individual receiving unemployment-compensation 
benefits at the time of an accident enjoys an occupational 
status sufficient to bring him within the purview of the 
No-Fault Act, and the motion for summary judgmen col 
termining that deceden widor entitled to income- 
continuation be nefits was properly granted. Clay v. N. J. 
Special Joint Underwriting Ass’n. App. Div. ... 
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pri oner sentenced to consecutive terms in a county 
penal institution, irrespective of the length of each term 
(here, nine months), is entitled to have the terms 
sated for purposes of parole consideration; however, pa- 
role elis sibilit y will not arise until prisoner has served 
at least one year. Cain v. N.J. § Parole Bd. Supreme 
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PARTITION 
It was the testatrix’ 
must both consent to a parti 
erred in ordering partition as a matter of absolute right. 
However, the power of the testator to prevent partition is 
absolute. and judgment will not be entered here as a 
- of law; remanded for further proceedings. Greco 
Greco. App. Div. . peaoeden : witernea (ORO 


intent here that her two children 


tion sale, and the trial judge 


PARTNERSHIP 
The pesmi of the ultimate responsibility of 
plaintiff bank by one of the partners after the dis- 
sol ution of the partnership, although known to the bank, 
could not in itself discharge the other two partners from 
the loan or any renewal of it signed by the one on behalf 
of all; however, they were entitled to rely on the appar- 
ent authority of the bank’s president to release them as 
co-obligors. United Counties Trust Co. v. Podvey. Law 
Div. ay errset alten iCmuarey stores werece 200 
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that plaintiff receive his statu I its from the dat 
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Twp. of Delran. Law Div. : 
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hearing within the 15 to 30-day period did not wa 
a dismissal of the departmental charge against him in 
the absence of a suspension from the police department 
pending the hearing. In re Frey. App. Div. .. . 260 
Policemen while off duty and other persons may engage 
in — related activities for private entities where ac- 
tivities are not a business under the Private Detective Act. 
Attorney General’s Formal Opinion No. 11 - 1978 402 
The municipality’s contractually reserved right to dis- 
‘ipline police officers cannot realistically exist with mae 
agreement to submit determinations of when and ho 
that right can be exercised to binding arbitration, aad 
the dispute concerning respondent’s discharge is not ar- 
bitra ible; this interpretation of the collective agreement is 
entirely consistent with a municipality’s manifest respon- 
ibilities carding the integrity and effectiveness of its 
loca lice force. Borough of Stone Harbor v. Wildwood 
Local 59, PBA. App. Div ; aces 446 
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the waiver doctrine is not relevant with respect to 
terms and conditions of public employment set by statute; 
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of employment set by statute, it may not be modi- 

fied by negotiated agreement. Red Bank Reg. Ed. Ass’n 
v. Red Bank Reg. H.S. Bd. of Ed. Supreme Ct 259 
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i here) was the sole guidepost for valu- 

ion; { oper! ’ valuation should have some relationship 
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reservoir in | conjunction with the operation of a utility 

! . Hackensack Water Co. v. Borough of Old 
eme Ct. 186 
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PUBLIC UTILITIES, Cont'd 

In the case of public utilities in situations in which it 
is not feasible to evaluate land by using the standard cri- 
teria, other factors must be considered; the original cost 
at least bears some relationship to the value of the 
reservoir land, and it is appropriate to rely on it in the 
absence of any other evidence. Hackensack Water Co. v. 


Borough of Old Tappan. Supreme Ct. ................ 186 
No precedent supports the public utility’s contention 


that it is entitled to a de novo review merely upon a claim 
of confiscation or unreasonableness; the courts in New 
Jersey have no power to fix rates, and the scope of review 
of a determination by the Board of Public Utility Com- 
missioners is greatly limited here (the test is not ma- 
terially distinguishable from that of Close v. Kordulak 
Bros.); the Board’s determinations are supported by sub- 
stantial credible evidence. N.J. Bell Telephone Co. v. PUC. 
PRUE oo iret gee OR oie aia eve ais Sea ea tavdlos die Were eee ees 414 


RACING 

The New Jersey Racing Commission did indeed intend 
to place absolute responsibility upon the trainer in situa- 
tions in which a horse has been administered a drug; 
these regulations are reasonable because of the nature 
of the subject matter regulated, and their enforcement 
dos not deprive the licensee of due process. Dare v. State 


GPEC WOCISEY ROD DIV. «050.2 rinses cous aeniunionee ales 206 
RAILROADS 
N.J.S.A. 48:12-152 is a constitutionally permissible ex- 


pression of legislative intent (although it might well merit 
legislative attention, bottomed as it is on the old, now- 
modified common-law doctrine that an owner of land owed 
no duty of care to a trespasser except to refrain from 
causing injury by wilful or wanton conduct); the statu- 
tory bar against recovery from the railroad applies only 
to the railroad—not to railroad employees—and extends 
to any claimed vicarious liability of the railroad for the 
acts or omissions of its employees. Potter v. Charles V. 
BARCR Gr SONS. SURPOMIC TOG. case ssn s cans clewetcs s-veisteee meee ok 


REAL ESTATE BROKERS 
The statements by the real estate broker that the pur- 
chaser did not need a contingency clause in the contract 
with the seller because the purchaser’s house was ‘‘sale- 
able . . . should probably have no problem in selling it’ 
were not of material facts susceptible of exact knowledge 
when made, and therefore were not susceptible of proof 
of fraud. Joseph J. — Realty Co., Inc. v. Shervan. 
PANADD AV oh 2 oe 5 OG Geisia bE okie GT elostine Oslo tel seks ORG RETAINER 207 
REAL PROPERTY 
Many titles, imperfect of record, are nonetheless market- 
able; although the title for which the purchasers have 
contracted here must be marketable and insurable, there 
is no requirement in the contract that it be a perfect title 
of record, and if the sellers could prove that they did in 
fact hold title by virtue of adverse possession, they would 
have met their contractual obligation of marketability. 
Conidin -V,Davis SUPLEME CEs 65, osc sire sheeaeoreesae 1 
In an action for specific performance by a vendor or 
for rescission by a vendee, where the issue is market- 
ability of title, the vendor is entitled to a judgment if, at 
the conclusion of the suit, the court holds title to be mar- 
ketable, even though the decision in favor of marketability 
rests upon facts adduced for the first time at trial or upon 
legal rulings made during the course of the proceedings. 
Conklin v. “Davi. NABH VO Gey eh Ors sell eshaa eaeloe oe 1 
It is not necessary for the sellers to join as parties all 
possible claimants with outstanding interests, as would be 
the case in an action to quiet title; a determination of 
marketability is reached by concluding that 1) the out- 
standing claimants could not succeed were they to assert 
a claim, and 2) there is no real likelihood that any claim 
will ever be asserted. Conklin v. Davi. Supreme Ct. ... 1 
In a suit such as this, where the purchaser seeking 
rescission has shown that record title is outstanding in 
some person other than the seller, the burden should 
then shift to the seller to establish his title by adverse 
possession. Conklin v. Davi. Supreme Ct. 
Statutory Signposts—New Home Warranites, I, by Lewis 
C. Stanley biases suber alsseuareys tora Ste ae erences ieiaes 3 
Since the sellers’ predecessor in title acquired title to 
the subject property after her petition for bankruptcy was 
filed, her title was unencumbered by her bankruptcy pro- 
ceedings, and those proceedings created no reasonable or 
substantial basis for questioning the title conveyed by her 
to the sellers. Thomas v. Sun Realty, Inc. App. Div. .. 6 
Potable water is essential to habitability; in a case 
such as this, where a vendor-builder constructs a new 
house for the purpose of sale, the sale carries with it an 
implied warranty that it was constructed in a reasonably 
workmanlike manner and is fit for habitation, and the 
implied warranty survives the deed, although not ex- 


pressly provided therein. McDonald v. Mianecki. App. 
{5 a Rea ae a eA SNE pe an tye Neer he eee nts 
Statutory Signposts—New Home Warranties, II .... 3 


Here, where plaintifis were bona fide purchasers for 
value who exercised reasonable diligence and paid the 
purchase price due the sellers before defendants’ judg- 
ment against one of the sellers was docketed, and the 
creditors had not relied on the title to the real estate in 
question when the judgment was entered, there will be a 
judgment in favor of plaintiffs discharging the judgment 
lien as it affects the real property. Gutermuth v. Ropiecki. 
©) CHET CVREC Bate ernie OE oe Cnt reid eg cen ee 83 

The searcher need search the records in respect of each 
grantor in the chain only for the period of time in which 
that grantor was in title before he conveyed out to the 
next grantee in the chain; references in deeds to unre- 
corded exceptions from the conveyance are void as against 
subsequent bona fide purchasers, and the searcher here 
was entitled to assume that the Asbury Company took 
the entire tract from Appleby Estates, including what 
was purported to have been excepted. Palamarg Realty 
CO}sV EBAG, WADDE ADI. 5.5505 cciwa aca edad basen dees 162 


Landmarks Preservation, IVth, XIVth Amendments. 
Penn Central Transportation Co. v. New York City. U.S. 
Supreme Ct. Brae 

Mortgages, ‘Standby Commitment, Specific Performance. 
First National State Bank of N.J. v. Commonwealth Fed- 
eral Savings and Loan Ass’n of cecneiatta Pa 

U.S.D.C. eres: 

Plaintiff had the burden of proving a breach of war- 
ranty, and it was plain error for the trial judge to assume 
that the title defect, without more, constituted such a 
breach; if plaintiff is prepared to offer proofs establish- 
ing a constructive eviction, and thus a breach of the war- 


ranty of title—which is the only covenant in this deed— 
he will have the opportunity to do so on the remand. 
Spiegel v. Seaman. App. Div. ...... ee . 278 
REDEMPTION 

A corporation acting through trustees in dissolution 
may discharge the debt underlying a tax lien, and the 
attempted redemption here was not ultra vires. Landa 
Vi AGAMG? AUD SIs ok cai lociWeacenssneescma tees ... 412 


A delinquent property owner may redeem his land up 
until the last minute of the day the judgment barring 
redemption is entered. Landa v. Adams. App. Div. .. 412 


REFERENDUMS 

An increase of $2,450,000 over the original ordinance 
that authorized the building of a municipal complex, and 
a further increase of $1,450,000 over the second ordinance, 
go beyond administrative detail and into the field of legis- 
lative policy; the second amendment is legislative in 
character and subject to a referendum. Lawrence v. 
SSCHVOEs EWe ENV aay oS tei c cd alsidavad caw eiieeie xe execs 400 


REHABILITATED OFFENDERS ACT 

Applicants for Division of Alcoholic Beverage licenses 
who have been convicted of crime are entitled to the 
substantive and procedural protections of the Rehabili- 
tated Convicted Offenders Act. In re C. Schmidt & Sons, 
RRC aE Ele het Ne wsyele p Sisnie have ths dieicie'erw deraiwssta: Hascialeele 50 


RENT CONTROL 


Where a rent control scheme will have a foreseeable, 
widespread, confiscatory impact, it is constitutionally 
necessary to provide a mechanism capable of providing 
adjustments in maximum rents without a substantially 
greater incidence and degree of delay than is practically 
necessary. Helmsley v. Borough of Fort Lee. Supreme 
1) 38 PR ete as Ore rR ek ReaD i ys ae a Pee ene ara 449 

The entire hardship structure here, as administered by 
the rent leveling board, could not afford landlords consti- 
tutionally adequate, prompt and efficacious relief from the 
widespread confiscatory effects of the 2.5% limitation in 
the rent control ordinance; since such effects were fore- 
seeable after December 1976, the limitation is invalid as 


applied after December 31, 1976. Helmsley v. Fort Lee. 
DUDEC ICU CO r i iies odie Sclesdlo nea hours siciianin nism apercm bares .. 449 
REPORTS 

Judicial Conference Report on Federal Practice .... 329 


RESTRICTIVE COVENANTS 

Restrictive covenants between physicians are not per 
se unreasonable and unenforceable; upon remand, the 
trial court must determine, after considering all the rel- 
evant factors, whether the covenant in question protects 
the legitimate interests of the employer, imposes no undue 
hardship on the employee, and is not injurious to the 
public. Karlin v. Weinberg. App. Div. ................ 281 

There is no sound basis for determining the validity 
of a forfeiture condition based on a noncompetition clause 
in an employee benefit plan in a manner any different 
from that used to determine the validity of a noncompeti- 
tion clause in an employment contract: by the standard 
of reasonableness; since the clause against post-employ- 
ment competition would be unenforceable if it were in 
an employment contract because of the facts here, the 
clause in the employee benefit plan is unenforceable. Ellis 


Wiss SOIR RDEV EVE Vies sia ed es alesse lehalosae-aeistere'actss . 482 
RIGHT TO CONFRONTATION 
The same considerations that affect issues of joinder 


affect the order of trial where the right of a defendant 
to the production of a witness is involved, except that a 
court has greater discretion in controlling the trial list 
than as to severances, and it is not an abuse of discre- 
tion for a trial judge to control the list to protect a de- 
fendant’s right to call a witness under the Sixth Amend- 
Ment. Slate Vo SCOUN. Law DIV. ccc .0ss «aicionsastienec 161 

The report and testimony of a defense-retained expert 
consultant who will not be called to testify as a defense 
witness, and whose report will not be used as evidence, 
are not available to the State. State v. Mingo. Supreme 
OT POF OTR FTI eee ae RE TI a 313 


RIGHT TO COUNSEL 


There is no rational basis for the Bergen County assign- 
ment judge for criminal matters’ policy not to allow a 
defense expert to visit a defendant confined in jail except 
upon prior notice to the prosecutor, nor is there any 
rational basis for the different treatment accorded the 
two classes of defendants, those in custody and those not 
in custody; additionally, it obviously infringes on defen- 
dant’s right to the effective assistance of counsel. State 


Via POC ADDS DV co a cwns.dr ub ea dloa vols «star ceweoded Seeds 329 
RULES 
Amended Rule 40 Of The General Rules Of U.S. Dis- 
CTs CG lee ar hae oe reissue nie ralel ia ioe easiness hao 41 
Rules 7:1 and 7:10-4 Amended «........cccccsccccccscs 98 
New Rule Amendments, Effective September 11, 1978 137 
R. 2:5-3(a), New Transcript Request Form ......... 177 
Order Pursuant to Rule 7:1 Re: Concurrent Jurisdic- 
HITS Ah Peete che Mate pel Nara ch iia Neate 313 
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5:7B Proceedings Under the Child Placement Review 
Act . , ee . 377 
Procedures Under Amended Rule 4:21 Cree 403 
Rule Amendments Pe taining To Court Merger, Effec- 
tive December 7, 1978 ; ie eahdtecasiatases 48° 
Amended Rule 1 ” Effective January 2 1979 469 
SEARCH & SEIZURE 
Criminal Law & Procedure, Search & Seizure, Interro- 
gation. Mincey v. Arizona. U.S. Supreme Ct. .......... 109 
Search & Seizure, Criminal Law & Procedure, Search 
Warrant. Franks v. Delaware. U.S. Supreme Ct. .... 113 
Fourth Amendment, Right to Privacy. Gillard v. 
SCH IR Ci > ais cineins ce cdescoesmondvnnawondwes sc, dae 
There was a valid search < and s seizure here of the items 





found in defendant’s ‘sine e the validity of the seizure 
was hot dependent on a lawful arrest; defendant’s deten- 
tion was fully warranted by his and his companion’s fur- 
tive actions and the eee were seized as a result of 
their owner’s plain-view observation of her stolen prop- 
erty in defendant’s car. State v. Walton. App. Div. .. 207 

Since the affidavit supporting the issuance of the war- 
rant was not sworn to by the informant, it does not satisfy 
the special requirements of N.J.S.A. 33: and the war- 
rant is invalid as it pertains to the search of the dwelling 
house; however, that restriction does not apply to the out- 
buildings which are not resided in, and the evidence of an 
illegal still found in the outbuildings here will not be sup- 
pressed. State v. Vargas. Law Div. ................. 209 

Defendant’s cousin’s possession of keys to both apart- 
ments, plus her statement that she lived in both apart- 
ments, completely supported the belief that she had 
“common authority over, or other sufficient relationship 
to the premises’’ to render her consent to the search valid; 
defendant’s contention that his permission had to be 
sought is patently wrong. State v. Miller. App. Div. .. 216 

Forfeiture, Federal Tax Lien. Hudson County Board of 
Chosen Freeholders v. Morales. 3d Cir. .. 226 

Here, where the State trooper stopped defendant’s car 
for reckless driving at 4 a.m. on the New Jersey Turnpike 
and one of the three men in the car, made gestures as if 
concealing something beneath the rear seat, the trooper’s 
actions in searching under the rear seat, after having 
defendants get out of the vehicle, was reasonable as a 
protective search, and the revolver he found there will not 
be suppressed. State v. Brown. Law Div. 238 

The physical presence of the applicant for a search 
warrant before the issuing judge is not a constitutional 
mandate; here, where the officer made an early-morning 
telephone call to the Superior Court judge for authoriza- 
tion to search living quarters for valuable drugs that 
might quickly disappear if prompt action were not taken, 
the exigent circumstances confronting the judge justified 
his issuance of the telephonic warrant and, to the extent 
that there has not been literal compliance with R. 3:5-3, 
its relaxation is approved. State v. Liberti. App. Div. . .288 

The trooper’s request that the driver of a vehicle stopped 
for speeding exit the vehicle was a reasonable procedure 
not proscribed by the Fourth Amendment. State v. As- 
talos. Law Div. 320 

A search of the trunk oa a vehicle based only on the 
discovery of a small amount of contraband is excessive 
in scope and therefore invalid; here, where a packet with 
a small quantity of hashish protruded from the coat 
pocket of the driver, who was not the owner of the car, 
there was no basis to believe that further quantities would 
be found in the trunk, and the owner’s broken-down shot- 











1-56, 


gun found there is suppressed. State v. Astalos. Law 
DRG its 50s es aspaacmeataeatmsnnde apndae eusaecans 320 
Since the airline dramatically changed its attitude and 


practices toward conducting searches of packages de- 
posited for shipment when prodded by the Air Transpor- 
tation Security Act of 1974 and its resultant regulations, 
its employee here was acting at the request of the govern- 
ment as its agent when he opened the package contain- 
ing controlled dangerous substances addressed to defen- 
dant, and that search did not meet the Fourth Amend- 
ment’s standard of reasonableness. State v. Pohle. Law 
DEO dec dbs aie ad node vwnse ie muinncannvetuasenara aes 

Retention Of Property. United States v. Margolis. 3d 
2 


Here, where the warrant authorized a search of the 
first-floor apartment for narcotics, and information re- 
ceived there and the fluid living arrangements between 
the two apartments indicated that the narcotics were in 
the second-floor apartment, exigent circumstances justi- 
fied the warrantless entry to secure that apartment; evi- 
dence of police respect for the need for a warrant before 
searching the second-floor apartment, when taken with 
the urgent necessity for action to preserve the status quo 
until the arrival of authorization to proceed, endows their 
conduct with legitimacy. State v. Galvin. Law Div. .. 383 

Forfeiture, Federal Tax Lien. Hudson County Board of 
Chosen Freeholders v. Morales. 3d Cir. 

Criminal Law, Administrative Search Warrant. United 
States v. Pendergast. 3d Cir. 374 

Where, as here, the police have probable cause, have no 
reason to believe that a judge will disagree, have ample 
time to obtain a warrant before a known deadline will 
render the evidence unavailable, and they fail to apply 
for a warrant, their search based on that probable cause, 
despite exigent circumstances, transgresses the Fourth 
Amendment as an unlawful usurpation of the judicial 
function. State v. Marsh. Law Div. .................. 411 

What is reasonable for the purpose of personal protec- 
tion for police or others may not constitute probable 
cause for executing a warrantless search. State v. Gagen. 
FI se ee ete Sen eee rt reer wee 413 


In order for the information supplied by a citizen-in- 
former to be sufficient for the finding of probable cause 
to make a warrantless search, it must appear that the in- 
former’s information was obtained from personal observa- 
tion or knowledge, or there must be some reasonable veri- 
Siidaxmacitalars 413 


fication thereof. State v. Gagen. App. Div. 
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SEARCH & SEIZURE, 
A totally random motor vehicle finding a 
small amount of marijuana in the passenger’s compart- 
ment—entirely consistent with possession for personal use 
—did not provide facts that would lead a police officer of 
ordinary prudence to conscientiously entertain a strong 
suspicion that criminal contrab and was in the locked 
trunk; the search was purely investigatory, and the seiz- 
re 0 ntial amount of cocaine was a product of 
a combination of insufficient constitution- 
ate v. Patino. App. Div. ... sn'isin a a 
ce officer did not demonstrate any insolence 
peeking at the backs of the two television sets 

s their serial numbers when he was in de- 
nt with a search warrant for narcotics; 
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nino: sion of privacy does not call for suppres- 

sion of the sets, which were seized after a check had 
letermined that they were stolen and search warrant 
them. State v. Griffin. Law Div. 470 
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Fourth Amend Auto 
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fostered their conspiracy to prey 
of homeowners; equity demands that 
i to redress the resultant harm 

a credit on the original loan 
Consumer Discount Co. Law 

343 


F-INCRIMINATION 


“i the absence of interrogation, a volunteered or 


spon- 


taneous remark by a sumer is admissible in evidence 
regardless of the absence of Miranda warnings, and the 


trial court’s holding here that the oral statement was in- 
admissib 


le because police custody per se required Miranda 


warnings as a prerequisite to admissibility was clearly 
erroneous. State v. Elysee. App. Div 153 


The incidental reference here to defendant’ 
religious beliefs by the interpreter, 
the police, was of no signif 
to give a statement, and the 
these remarks had ‘ 
disrupted this 


s guilt and 
without complicity by 
ance in defendant’s decision 
trial judge’s conclusion that 
‘an improper chilling effect which has 
man’s constitutional rights” is without 









foundation in fact or law. State v. Elysee. App. Div. .. 153 
Mir arnings need not be given to a person charged 
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the statements are admitted in the prosecution of a crim- 
inal offense sing out of the accident (here because of 
the si death of a person hit by defendant’s ve- 








hicle ets neither their validity nor admissibility. State 
v. Lewin. App, Div ; ; 558 


SENTENCING 
The most recent merger cases do n not apply retroactively 
to cases that had become final pr ior to the decisions in 
















those cases, and wi se sly on this 
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cluded t his offense was not “characterized by a pat- 
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ee 

who had previously been conv victed of a 








consideration 
Law Div. 321 


nile offense, is eligible for 
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\mendment, Rule 32. United States v. 
‘ atonien 351 
Director’s Report On Sentencing Guide- 

Simpson, Jr. .. 42 


ration aan after defendant had repeat- 
though ab le to do so, was 
her for a penological ob- 


tene -e, and the court below 





ot err in S acce nr payment of the fines in 
lieu of imposing a custod ial term. State v. O’Toole. App. 
Div ook : Lit cea aaee! 435 


Once the probationary term has been incorporated in the 
judgment, it cannot be increased thereafter as a means 
of extending the period of restitution; the order for pay- 
ments by way of restitution need not be coexistensive with 
the period of probation. State v. Blassingale. App. Div. 527 


SEX OFFENDER ACT 

The judge was without power to commit defendant to 
the Sex Offender Unit since the Diagnostic Center con- 
cluded that his offense was not ‘‘characterized by a pat- 
tern of repetitive, ngs ar behavior,’’ and defendant 
— be sentenced on his plea of guilty to lewdness with- 

ut regard to the Sex Offender Act. State v. DeJong. App. 
Div. Seta . 23 


SEX OFFENDERS 

The Commissioner of the Department of Corrections 
failed to perform his responsibility to defendant under the 
Sex Offender Act in transferring him to a penal institu- 
tion, because of his violence, without any plan to furnish 
him with necessary treatment; if the present operation of 
the Adult and Diagnostic Treatment Center is unable to 
meet defendant’s needs, the Commissioner has a respons- 


ibility to formulate and implement a policy that will. 
State v. Harvey. Law Div 5 we Se pees eae ee 
SHERIFFS 


Chairman of a municipal committee is a political, and 
not a civil or public, office and defendant should not be 
barred by N.J.S.A. 40A:9-108 from holding both that office 
and the office of sheriff; there is no conflict of duties that 


would make the positions incompatible. Lanza v. De- 
Marino. App. Div. .. eee 209 


SINGLE-CONTROVERSY RULE 

The tr rial judge erred in barring pla 1intiff’s action on the 
ground of the single-controversy rule, which applies only 
where the several actions are bet wean the same parties; 
the individual defendants here were not included—and 
were not indispensable parties under R. 4:28-1(a)—in the 
prior case, and there is no sound reason for expanding 
the rule to cover parties (and claims) now regarded as 
merely permissibly joinable. Gareeb v. Weinstein. App. 
Div. see : - Taktpeaueen 


SMALL CLAIMS 

R. 6:4-3(a) intends to prohibit interrogatories in all 
small-claims actions, including motor-vehicle property- 
damage actions filed in the Small Claims Division. Schumy 
v. Cremer. Co. Dist. Ct. ............ petesets 215 


SOCIAL SECURITY 


Emergency Aid. Quern v. Mandley. U.S. Supreme Ct. 54 






__Due Process, Recoupment. Mattern v. Mathews. 3d 

Soc cia | Secur ity Income Benefits, Hardship. ‘West v. “Cali- 
fano Ll ree eRREL CARTER ED 

FTC/ Collateral Source Doctrine. Smith v. United 
States. 2d 546 


STANDING 

Citizens and residents of a community, or an organization 
that represents such individuals, may bring an action to 
enjoin acts that are violative of legislation protecting his- 
torie sites and districts. Hoboken Environmental Comm., 
Inc. v. Gerinan Seaman’s Mission of N.Y. Chan. Div. 382 


STATUTORY RAPE 
An attempt to give extra protection to the female victim 
of statutory rape, on account of possible pregnancy and 
other physiological and sociological problems, is a valid 
ema and the classification contained in N.J.S.A. 
A:138-1, wherein only males are subject to the penalty 
provided, is rational. State v. Thompson. Law Div. .... 458 






rRICT LIABILITY 

” The principle of comparative negligence has not yet 
been extended to strict liability in tort, and it was plain 
error for the trial judge here to have instructed the jury 
to include the manufacturer in its assessment of the extent 
of each party’s fault, couched in terms of percentages. 
Cartel Capital Corp. v. Fireco of N.J. App. Div. ...... 353 

The trial court exercised proper discretion in instructing 
the jury only on strict liability here; under the facts of 
this case, the determination by the jury that defendant 
was not liable on the theory of strict liability eliminated 
the possibility that it could have been guilty of negligence. 
Masi v. R. A. Jones Co. App. Div. ...............4. 542 





SUBPOENAS 

H.R. 19, Speech Or Debate Clause Privilege, Telephone 
Calls. In Re: Grand Jury Investigation into Possible Vio- 
Motions of Title 18. 38 Cir... os ccnsccccnesscsecessss 426 


SUNDAY CLOSING LAW 

The weighing of relative benefits and detriments in 
police-power regulation is for the Legislature exclusively; 
since the classification of merchandise forbidden to be sold 
on Sunday (in counties opting for the Sunday Closing Law 
by referendum) bears some relation to the legislative ob- 
jective of rel lief from interference with Sunday rest and 
relaxation, it is immune from invalidation thr ough judicial 
admeasurement of a supposed preponderant inconvenience 
to would-be Sunday shoppers. Vornado, Inc. v. Hyland. 
INO Re oo mcs canbe irene Cees beawewekaeesatcanwaes 201 


SUNSHINE LAW 

Here, where the purpose of the meeting with represent- 
atives of the Department of Environmental Protection was 
for the information of the sewerage authority members, 
and not for the purpose of official action, the group as- 
sembled was not a “‘public body’”’ within the Open Public 
Meetings Act. Woodbury Daily Times Co., Inc. v. Glouces- 
ter Co. Sewerage Auth. App. Div. 


Even assuming the invalidity of the board of educa- 
tion’s nonpublic meeting under the Open Public Meetings 
Act because of lack of a formal resolution or of notice 








to the nontenured teachers whose coniracts were not re- 
newed because of budget limitations, that invalidity was 
cured by adequate notice to plaintiffs and the opportunity 
to request a public discussion at the subsequent public 
meeting. Oliveri v. Carlstadt-East Rutherford Regional 
Bd. Or MGucaon ANP. DIV. 6o5ce. cnc csnscscswnsscases 238 

Neither the attorney-client privilege nor the anticipated- 
litigation privilege is applicable here, and the Open Public 
oe Act was violated when the board of adjustment 

without the passage of a formal resolution) retired to a 
ele ate caucus: its decision to grant a variance is null 
and void. Caldwell v. Lambrou. Law Div. ....... . 363 

The borough’s contention that a meeting ‘‘recessed” 
from one day to the next may be resumed on the follow- 
ing day without any new notice to the public is rejected; 
where, as here, no emergency exists, adequate notice 
in conformity with the Open Public Meetings Act must 
be given. Dunn v. Borough of Laurel Springs. App. Div. 497 


TAX COLLECTORS 

State tax legislation has not preempted the broad dis- 
cretion conferred on a municipality to delegate responsi- 
bility for water-surcharge collections, and the munici- 
pality’s tax collector’s refusal to assume responsibility 
for water billing was a direct act of insubordination that 


justified his dismissal. Lamb v. City of Ventnor. Law 
Div. SE CO a OR ee 363 

Whatever else » plaint iff might have done or been, he 
was, in his aon position, a collector of taxes, and the 
Legislature intended that the person who collects taxes— 
whatever he be called and whatever else he might do— 
should serve a four-year term. McQueeney v. Raymond. 
PSN EUAW os see has are me mails eee Ga Seeaii eens a 486 


TAXES 

The easements of the public utilities here are not “real 
estate’ subject to the assessments herein levied; rather, 
they are nothing more than necessary adjuncts to the 
franchise under which respondents operate and, there- 
fore, taxable only in the manner and extent provided for 
in the Public Utility Tax Act. Tewksbury Twp. v. Jersey 
Central Power & Light Co. App. Div. 

For the exception of N.J.S.A. 54:4-3.3 to apply, it is re- 
quired that there be not only public ownership of the prop- 
erty but that the property be used for public purposes; 
the county land here is unused and is subject to local 
real-estate taxation. Bergen County v. Borough of Pa- 








PUIG MENON EOIY 5 aa naslov sca sunsiawkinguwiss eas a ws anes 47 
Interstate Business. “Moor man Manufacturing Co. v. 
Oe UP SS rel © eee Oe are anc ce 55 
Federal Savings Institutions, Home Owners’ Loan Act. 
First Federal Savings & Loan Ass’n of Boston v. Tax 
Comm’n of Mass. U.S. Supreme Ct. ................000- 58 
Duties, Japan, Commodity Tax. Zenith Radio Corp. v. 
Dnited States. WS. Supreme CF, siisc.s03<s oso0 osu vies 59 


Woodland by itself may be qualified for the favored tax 
treatment if, as here, it meets all the criteria under the 
Farmland Assessment Act including devotion to an agri- 
cultural use, which includes the production of trees and 
forest products. Urban Farms Inc. v. Wayne Twp. ~~ 
Div scien ee SSE OLS ee ae Gas aan Ges Ranieene 

The suggested values to be considered by the Division of 
Tax Appeals in valuing land that produces trees and forest 
products are those for woodland, and not those for crop- 








Jand harvested. Urban Farms, Inc. v. Wayne Twp. App. 
Div Gabon ne hae oe eee eee RnR Bok Nee ae eae elaine 64 

Internal Revenue Service, Summons. United States v. 
LaSalle National Bank. U.S. Supreme Ct. ........... .« 440 


The Division of Tax Appeals ignored basic precepts 
when it assumed that residential use (which was not 
fine eae feasible here) was the sole guidepost for valu- 
ation; property valuation should have some relationship 
to reality, and it would have been proper to consider the 
actus 5 highest and best use of the land as it is: a reservoir 

tic . with the operation of a utility water system 
Vater Co. v. Borough of Old eicleiai Supreme 
18 








lac aauack 
Ct. 


In the case of f public ¢ utilities in situations in which it is 
not feasible to evaluate land by using the standard cri- 
teria, other factors must be considered; the original cost 
at least bears some relationship to the value of the res- 
ervoir land, and it is appropriate to rely on it in the 
abs Seno e of any other evidence. Hackensack Water Co. v. 
Borough of Old Tappan. Supreme Ct. ............. .. 186 

wae rit? al Deduction, Valuation. Provident National Bank 

{ASDADA CSUATRS SOLID) oro Ghes gui ede oe walbwin eos s mes 198 

At the time plaintiff sold his shares of corporate stock, 
he should have been aware that the Legislature was seri- 
ously considering some form of income tax that would 
probably conform to the generally accepted practice of 
making a tax law applicable to that part of the year that 
precedes its enactment, and that would reach the capital 
gains he had realized from the sale; the retroactive ap- 
plication of the Tax on Capital Gains and Other Unearned 
Income Act (since repealed) to these capital gains is not 
“arbitrary and capricious,’’ nor does it constitute ‘“‘a 
deprivation of property without due process of law.’’ Kle- 
DENOW V.ASIASRE ADD ANY. esis dine ae a4 laa g sees sans 206 

These landlords were correctly required to pass on to 
their tenants tax savings resulting from a municipal-wide 
revaluation of real estate. Cold Indian Springs Corp. v. 
SPR AN TID JARI MPIV cc .o5swa dias eee tnaseasciossacmena 321 

N.J.S.A. 55:16-18 requires a municipality to undertake 
a comprehensive investigation, which includes public 
hearings, before it may legally declare a condition of 
blight, or grant tax-exempt status to a private corporation. 
Weehawken Environment Comm., Inc. v. Twp. of Wee- 
RIED ASAD DIS ois oc a awn o% ihowmenaneeeacncnuweue 391 

The trial court’s ruling that it would stay the tax fore- 
closure proceedings pending adjudication of the tax ap- 
peals only if defendants paid so much of the tax as was 
concededly due was eminently fair. The Town of West 


Orange v. Block 107, Lot 1. App. Div. ................ 438 
Investment Credits, Contracts. Sunbury Textile Mills, 
Inc. v. Commissioner of Internal Revenue. 3d Cir. .... 496 


Summary Of Revenue Act Of 1978 (And Other Recent 
Tax Legislation), Part I, by David Beck ......... . 521 








TAXES, Cont’d 


The county park commission is not a “State agency,” 
and maintains its tax-exempt status under N.J.S.A. 40:37- 
101. Springfield Twp. v. Union County Park Comm’n. Law 
RW ein hae else aes Aah elon eG enters ua COE as 527 

Although the municipality here was entitled to the taxes 
paid, albeit not from plaintiffs, the principle that it should 
bear the burden of unilateral clerical errors should still 
guide the construction of N.J.S.A. 54:4-54, under which a 
hearing is necessary only for the protection of third par- 
ties who may have acquired an intervening interest in the 
property; there is no reason to involve the taxpayer who 
paid by mistake—he is entitled to recovery in any event. 
McShain v. Evesham Twp. Law Div. ................ 558 


TAX APPEALS 
Tax Refunds. Lamitex, Inc., a/k/a DSC of Newark v. 
Boro. of South Plainfield; Dept. of Treasury, Div. of Tax 
PIORISS. acini clean nieces wasn ce seamed sce eraeuisiowiass 543 
Corporation Business Tax, Investment Companies. Foster 
Estates, Inc. v. Director, Div. of Taxation; Dept. of Treas- 
Urry. DIV. Ob TAX ADGCalS.. 0. 65 ois sic ce oiee:s <soe sin 5a seid 543 
Appeals from County Board, Municipalities, Rights of 
Appeal. Atlantic City v. Moltich. Treas. Dept., Div. of 
PK TAUSMORED Src gos 5 aisise sha ois ss tarsisias Gidiins Wis enieie!s inves 523 
Appeals from County Board, Municipalities, Rights of 
Appeal. City of Cape May v. Cape May Greene, Inc. Treas. 
TIGDL: DIV: OE PAR ADDCAIB, oo i vessiescieda sie aden cies stelcs 523 


THEFT 

The disorderly persons offense of theft should have been 
given to the jury as a lesser-included offense, even though 
the indictable charge could not be submitted to the jury 
for failure of proof of the over-$200-in-value element of 
that offense; once the indictable offense is tried before a 
jury, as here, it is improper, without defendant’s consent, 
to take the lesser-included offense from the jury for de- 
termination by the judge when the evidence presented to 
the jury wouid permit conviction on that offense. State v. 
OTS e TNS ADAM yale te cia 0: the, he 8s a eratons oraiave nlaies ciaiate.ctern 234 


TORT CLAIMS ACT 

The New Jersey Tort Claims Act contains a clear ex- 
pression of legislative intent that the licensing function, 
as defined, be immune from tort liability for negligence 
or mistake, whether the act involved be discretionary or 
ministerial; the immunity provided by N.J.S.A. 59:2-5 ex- 
tends to the situation here, and the trial judge was cor- 
rect in granting defendant’s motion for summary judg- 
ment. Malloy v. State of New Jersey. Supreme Ct. .... 25 

The term ‘dangerous condition’ in N.J.S.A. 59:4-2 is 
restricted to physical conditions, and plaintiffs, who sued 
the city for damages caused by its tenant’s dog, cannot 
obtain solace from the Tort Claims Act. Cogsville v. City 
OE TEERUON AI DOW sc ioicinie's vieisinsie ss iors eivle'd edi a ieee baa 61 

Plaintiffs’ claim that the city should be liable for its 
failure to cause this allegedly known-to-be-vicious dog to 
be removed from the streets is barred by N.J.S.A. 59:2- 
3(b) and -4. Cogsville v. City of Trenton. App. Div. .... 61 

Counterclaims are included within the meaning of the 
phrase “action . . . under this act” in N.J.S.A. 59:8-3; in 
a case such as this one, all of the purposes for requiring 
notice to the State are applicable to the counterclaim and, 
since defendant did not file a notice of claim, its counter- 
claim is dismissed. N.J. Dept. of Transportation v. P.S.C. 
RAMU AED EY Oi cic tera sa teioryaa iets 4c ais ie IRS SINE GNIS ee ATS 62 

There is neither an express statutory grant nor any im- 
plied grant of power to the Civil Service Commission to 
award back pay by reason of its own error, and appel- 
lant’s claim is cognizable only by a proceeding under the 
Tort Claims Act. Taylor v. Dept. of Civil Service. App. 
DON Fans Sieh a [ats 0 MNGi De Beta la ey asi arslore Gedo onctne wia ei 190 

Where, as here, the Legislature has clearly defined the 
basic steps required for the maintenance of safety stand- 
ards in traffic control, and it can be shown that the failure 
to take those basic steps has been the proximate cause of 
personal injury, an action against the offending munici- 
pality will not be defeated by a claim of immunity. Brown 
V; Atlantic City. AW DIV... «sisi occ ssc sisswonlesaivwnieees 209 

The resurfacing was part of either the original planning 
or an independent plan and design subsequently made, 
and when, where, and how to resurface the highway were 
high-level discretionary decisions falling within the ap- 
propriate exclusive jurisdiction of the government to 
decide; the State Department of Transportation’s activi- 
ties here were immunized from liability. Costa v. Josey. 
RID ORV Fakes Yarats ceils Pav icra ras ys Gains Sascrd ca wicks iO ROL 214 

Such conditions of the highway as shown here—a slight 
declivity and some exposed aggregate—are not at all un- 
common in highways, and there was insufficient evidence 
to warrant the submission of the issue of whether the high- 
way was in a dangerous condition under the definition of 
the Tort Claims Act. Polyard v. Terry. App. Div. .... 278 

A public entity’s claim of immunity under N.J.S.A. 59:4-6 
is a matter of affirmative defense as to which it bears not 
only the burden of pleading but also the burden of proof; 
the motion for summary judgment was improvidently 
granted. Ellison v. South Amboy Housing Auth. App. 
BOM a sealer actress ia) Pein stat eA eon lah 438 

Since the State was under a legal duty to exercise rea- 
sonable care for the safety and protection of plaintiff as 
the nature of his known illness and propensities required 
after his involuntary commitment to Marlboro, he may re- 
cover damages from the State for the injuries that resulted 
from his wandering off and suffering from exposure to the 
cold if he is able to prove that its negligence started in 
motion a sequence of events that could reasonably have 
been foreseen. Camburn v. Marlboro Psychiatric Hospital. 
IN Sih pio cee inde obeyed cites ouicndat 438 

The allegations of negligence asserted against the county 
park commission, insofar as they pertain to the presence 
of the 55-gallon drum plaintiff struck when he dove into 
the river—which in no way constitutes a natural condition 
—are not barred by the Landowners’ Liability Act or the 
Tort Claims Act. Diodato v. Camden County Park 
Comm’n, Law Div. 





As a matter of comity, this matter should proceed solely 
in Pennsylvania, which acquired jurisdiction first; how- 
ever, this affirmance of the judgment of dismissal is not 
to be construed as an approval of the Appellate Division 
opinion that the Delaware River Port Authority is a 
‘‘public entity’? as defined in the New Jersey Tort Claims 
Act. Yancoskie v. Delaware River Port Auth. Supreme 
OMA reat ate eis Sia Sa alana iste ca inl we Wiaie elute WINN IOaiala Daan wee 521 

Given the many competing demands on an urban entity 
for funds, the trial judge properly concluded that the city’s 
decision not to allocate resources for the repair of curbing 
was not “palpably unreasonable’ as a matter of law 
under N.J.S.A. 59:2-3(d). Mitchell v. City of Trenton. App. 
1) A OS ne Re CCP eR SORE Rte mart es ate 551 

N.J.S.A. 59:4-8 does not grant immunity to the munici- 
pality for an injury resulting from an allegedly dangerous 
condition of its beach created by a body surfer riding 
three to six-foot waves. Kleinke v. Ocean City. Law 
PUN ee Seat Late eI Fein data Oe SEMIS a Hate ka Ree 551 


TORTS 

N.J.S.A. 48:12-152 is a constitutionally permissible ex- 
pression of legislative intent (although it might well merit 
legislative attention, bottomed as it is on the old, now- 
modified common-law doctrine that an owner of land owed 
no duty of care to a trespasser except to refrain from 
causing injury by willful or wanton conduct); the statu- 
tory bar against recovery from the railroad applies only 
to the railroad—not to railroad employees—and extends 
to any claimed vicarious liability of the railroad for the 
acts or omissions of its employees. Potter v. Charles V. 
IRON Gr SONS SUNT ORO Cl 5.c/o 10.5 coin. nas 5 ewiees ne eaie dla oia%e 1 

There is no requirement that a spouse asserting a per 
quod claim must do so by personal testimony, rather than 
through testimony of other competent witnesses. Acker- 
man v. Kramer Chemical Co. App. Div. ................ 7 

Defendant, which was under no contractual duty to 
plaintiff-broker to continue selling him paper, did not seek 
the benefit of his contract with another but sought merely 
to end dealing with middlemen; even if it had sought 
the profits he had been deriving from his sales, the ter- 
mination of this consensual relationship would not be the 
basis for recovery in tort. Rothermel v. Int’l Paper Co. 
PIII ors arches s'p viessieiey Casicre sacs erode aoa smitaikaaeoneie 560 


TRUSTS 

A constructive trust must be established by clear, 
definite, unequivocal, and satisfactory evidence; although 
it may be that decedent intended her brothers and sisters 
to have the family home upon her death, there is nothing 
in the record from which it can reasonably be inferred 
that she was induced not to make a will because of what 
her husband had said, or that she was misled by him in 
any way, and the imposition of a constructive trust on the 
real estate he inherited from her was not warranted in 
this case. Massa v. Laing. Supreme Ct. .............. 214 


UNAUTHORIZED PRACTICE OF LAW 

Proponent engaged in the unauthorized practice of law 
by offering legal counsel to testatrix as to her estate needs 
and by actively participating in the drafting of her will, 
which is the type of ‘“‘misconduct’”’ referred to by Hol- 
comb v. Coryell as one of the three grounds for barring 
an executor from office; even if the general rule of def- 
erence to a testator’s choice of executor were applicable 
here, the Court’s obligation to protect the public against 
unqualified legal advice, and the public policy against 
allowing a person to benefit from her unlawful conduct, 
counsel against allowing proponent to serve as executrix. 
In re estate of Margow. Supreme Ct. ................ 273 


UNEMPLOYMENT BENEFITS 
The New Jersey Board of Review correctly concluded 
that it had no authority to overrule the finding of the 
transferring state that appellant had worked only 13 weeks 
in that state, and appellant’s rights were not abridged 
by a lack of opportunity to confront her Pennsylvania 
employer, since the determination in the other state was 
made by an impartial decision-maker. Hitchcock v. Bd. 
of Review, Div. of Employment Security. App. Div. .. 35 
There is no merit in appellant’s contention that the 
money he earned as a graduate assistant at Jersey City 
State College, during the period for which he claimed 
and was paid benefits, did not constitute wages. Brelinsky 
v. Bd. of Review, N.J. Dept. of Labor and Ind. App. Div. 88 
Appellant attached conditions to prospective employ- 
ment that made it virtually impossible to obtain work 
outside of her regular, part-time job; temporary avail- 
ability during the summer is unduly restrictive, and the 
board of review properly denied unemployment benefits. 
Shaughnessy v. Bd. of Review and Industry. App. Div. 209 
An individual receiving unemployment-compensation 
benefits at the time of an accident enjoys an occupational 
status sufficient to bring him within the purview of the 
No Fault Act, and the motion for summary judgment de- 
termining that decedent’s widow was entitled to income- 
continuation benefits was properly granted. Clay v. N.J. 
Special Joint Underwriting Ass’n. App. Div. .......... 239 
A case could possibly be envisaged in which a sudden 
change in employment circumstances greatly increasing 
the commuting distance from home to job would properly 
be regarded as a condition attributable to the work rather 
than to the employee, and this might have been such a 
case if claimant had quit when the change in place of 
work origin was instituted; since he tolerated that condi- 
tion for five years, and did not indicate to his employer 
that he was quitting because of the commuting, the agency 
tribunal’s determination that he is disqualified for unem- 
ployment compensation is affirmed. Bateman v. Bd. of 
Review, Dept. of Labor & Ind. App. Div. ............ 557 


UNIFORM COMMERCIAL CODE 

The right to cure after acceptance should be limited to 
trivial defects or defects easily curable, not to defects 
that substantially impair value. Pavesi v. Ford Motor Co. 
COL ESE 1D SEER Oa Aen Rn ee ner nee 34 

The Bank’s duty here under the Uniform Commercial 
Code to payees or holders of the checks was limited to 
compliance with the requirements pertaining to the dis- 
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honor and return of bad checks; if there is compliance 
with the duties prescribed by N.J.S.A. 12A:4-301, under 
the facts herein there can be no further specific Code 
liability to others who have suffered losses because of 
their acceptance of checks that are not collectible because 
of insufficient funds. Penn. Nat’! Turf Ciub v. Bank W. 
SCRSEY BOO DIV ae vdccdcnildcssicinnacucendidzasctenecen 6 

Plaintiff justifiably revoked his acceptance on the day 
after delivery under the circumstance that his acquies- 
cence in the first repainting was under duress and un- 
conscionable—alternatively, he justifiably revoked his ac- 
ceptance upon discovery of substantial defects after each 
successive repainting; he is entitled to a judgment of 
rescission and the return of his purchase price with in- 
terest, defendant to be awarded an offset for plaintiff’s 
use of the car. Pavesi v. Ford Motor Co. Chan. Div. .. 34 

The letter of credit is a highly useful device for insuring 
performance of an obligation to pay money, and its valid- 
ity should not depend on the nature of the transaction in 
which it is used; defendant bank’s letter here, which ad- 
vised plaintiff bank of a commitment to assume the obliga- 
tion arising from a note signed by the bank customer 
upon notice that the loan had not been paid, fulfilled all 
the requirements of a standby letter of credit, and en- 
forcement of that obligation is fully warranted. New Jer- 
sey Bank v. Palladino. Supreme Ct. ...... ree 97 

Financing Statement. In the matter of H. L. Bennett 
Co., bankrupt; First Pennsylvania Bank, N. A. 3d Cir. 546 


UNINSURED MOTORIST 
Where there is uninsured-motorist coverage, it provides. 
the exclusive remedy, and a person disqualified from 
Unsatisfied Claim and Judgment Fund recovery by reason 
of U.M. coverage remains disqualified, despite the failure 
of recovery (for whatever reason) under that coverage; if 
the reason for the failure of recovery under the U.M. 
coverage is because of a scope of coverage improperly 
less expansive than Fund protection, plaintiff's remedy 
is against her own insurer to compel proper coverage. 
Beltran v. Waddington. App. Div. .................-008 31 
On the issue here, an uninsured automobile is one that 
does not meet the requirements of the Financial Re- 
sponsibility Law, and is not simply an underinsured ve- 
hicle; the automobile owned and operated by the tort- | 
feasor was not uninsured, inasmuch as it had liability m- 
surance in the minimum required limits, and the judg- 
ments awarding the claimants recovery under their car- 
riers’ endorsements for the full amount of their damages 
up to $10,000 less the amount received in settlement with 
the tortfeasor’s carrier, are reversed. Gorton v. Reliance 
TOSCO HSUNLOMNGCOl.. coc tincwaccccecucaseseee sacelucss 329 
Plaintiff, a self-insured bus operator, may not receive 
payment from the Unsatisfied Claim and Judgment Fund 
for the judgment it holds against an uninsured motorist for 
damage to its bus. Transport of N.J. v. Watler. App. 
Div. 386 
The Unsatisfied Claim and Judgment Fund Law does 
not authorize assigned counsel to consent to the entry of a 
judgment against a defendant without his consent; when 
a defendant nas defaulted and his cooperation cannot be 
obtained, the ordinary rules for entry of a default judg- 
ment should be followed. Transport of N.J. v. Watler. 
Pie 2 icc cnvieninne sakahanttebuceinuendewanss 386 
Here, where defendant was overseas in military service 
and it cannot be said on the record whether there was a 
basis for contesting the insurance company’s disclaimer of 
liability, the trial judge should have considered his discre- 
tionary right to stay the proceedings. Transport of N.J. 
WV WaAehs ADEE occ asiny accasaces ons cere duavandanies 386 
Since the trust agreement in the uninsured-motorist en- 
dorsement transfers from the victim to the insurance com- 
pany a right to payment out of the proceeds of a settle- 
ment or judgment not yet received, it must be declared 
void because it contravenes the common law of New Jer- 
sey; this opinion is not intended to limit a right of legal 
subrogation otherwise available to the insurer. McGhee 
v. Charley’s Other Brother. Law Div. ...... Faisiateiae . 410 


UNSATISFIED JUDGMENT FUND 


Recovery under the Unsatisfied Claim and Judgment 
Fund Law is limited to damages suffered as a result of the 
use of an uninsured motor vehicle in New Jersey; since 
the collision that resulted in plaintiff’s decedent’s death 
took place on the Walt Whitman Bridge well within the 
boundaries of Pennsylvania, plaintiff is not entitled to a 
recovery from the Fund. West v. Walker. App. Div. .. 159 


VETERANS’ TENURE ACT 

The Veterans’ Tenure Act impliedly permits, as here, 
a sanction less than dismissal or removal from employ- 
ment if the employee is found guilty of charges after a 
hearing and the circumstances, while falling short of 
*“‘good cause’ for removal, justify ‘good cause” for a 
lesser penalty. Willis v. Dyer. App. Div. .............. 529 

Plaintiff’s right to employment under the Veterans’ Ten- 
ure Act during good behavior, and not to be removed or 
otherwise disciplined for reasons other than good cause 
and after notice and hearing, is a property right entitled 
to due process procedural protection; where, as here, 
there has been compliance with the Act within a reason- 
able time after a dismissal or suspension in violation 
thereof, and the result of the hearing is a finding of guilt, 
the employee’s rights under the Act have been fully pro- 
tected, and he is not entitled to back pay for the period 
of suspension in violation of the Act. Willis v. Dyer. App. 
RWS iu lartia. Astin tna aiels HikeeRawnaea tEeeence'eaedd Salter 529 


WASTE DISPOSAL 

Philadelphia v. New Jersey. U.S. Supreme Ct. ........ 1 

The county, for the 360-day period provided in the Solid 
Waste Management Act, has exclusive jurisdiction for 
the planning of solid-waste disposal in its district; during 
the planning stage, however, the Department of Environ- 
mental Protection has the authority, as limited by the Act, 
to register waste-disposal facilities to temporarily meet 
the needs of the district. Essex County Board of Chosen 
Freeholders v. O’Hern. Law Div. ...................- 382 
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if nemployability And The Odd-Lot Doctrine In Workers’ 
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